











Thursday, ey 25 1974

H_, L1 Lf‘ i

MEMO-“TO STYLE & DRAFTING COMMITTEES CHATRMAN MAX St

Dear Mre Chailrman:

T have asked Bob Hehderson, Legislative Ceotincil

ffer assigned to the Local Government Committee, to research

lestion raised in this commictee y““‘ordﬂv in wepgard toste
possible cconomic thrust of criminal penaitics attached ftorcounity
ordinances that might be emacted under the proposed county
@rdinancs DOWET prov1ded foniny the Local fovcrvmen‘ frtic e ]
Seertion 4a. Hegis stiliwesearching the question, but offered
this tentative recemmendation for your committee's consideration.

This is'a mabecrsthatenacttraditionally been dealt with

byas tatitc and one which should be taken care of by the
legislature when It Tnactsithe ﬁen0141 laws dealing with county
ordinance power called for under this comstitutional provision.
Thiss is the pattern of wxisting statutes dealingawithiieriminal
penalties attached to city and town ordinances at this time.
The current trend would be“F6r the money: to go to the co

When some more compr ehensive report WMsireceivedyen thls
from the Legislative Couneil, I will forwemd itStogyeont promptly.

Re%ﬂoctfuily/fﬂbwitted,

4 i
// [ : /V N A e Ve
%oupit'%rndolmdnn
Research Associate

Local Government Committee






May 2, 1974

o (Preliminary Survey)

LOCATION BY ARTICLE
OF -PROSECUTING ATTORNEYS
AND CLERKS OF GENERAL
TRIAL COURTS

DISTRICT ATTORNEY OR EQUIVALENT

Executive Judiciary Local Government Other
Article Article Article Article
Number of States i 14 4 7!

COUNTY ATTORNEY

Executive Judiciary Local Government Other
Article Article Article Article
Number of States 1 3 6 1

CLERKS OF GENERAL TRIAL COURTS

Executive Judiciary Local Government Other
Article Article Article Article

Number of States 2 24 6 3








































18 a blt confused, but appears, in part at least, to serve as a
local option limltation., Sections like these can be removed wlth-
out creating a transition problem. Likewlse, 1f .an unnecessafy
grant of péwer 1s removed but the limitation retalned, no transi-
tion problem is created,

Serious difficulties are caused only by "statutory" provi-
slons. 'Statutory" is used here in the sense that the provisions
deal with substantive policles that are normally handled by
statute. See, for example, Section 15 of Article VIIL, which
directly imposes a tax llen on real estate; Section 37 of Article
XVI, which directly imposes a material man's lien; and Section 1L
of Article XVI, which, in a backhanded manner, establishes a
community property system. A variation is the provision that
directs the leglslature to establish a substantive policy. Secc-
tion i of Article VEBF 4 s a e¢lear e#ample of this varlation;

- Section 24 of Article XVI ig a confused example, A provislon that
simply authorlzes the legislature to act is spurious, for the
1egisléture has all power not denled to 1t., Most authorizations
are elther vehlcles for_a limltation as noted above or exceptions
to a limitation. (To call an exception to a limitation "statutory"
in the sense used 1n this discussion may appear to be a misnomer
when the exception Simply authorlzes the gerislature to act, If
the exception is worded as an exception, it is not "statutory."
See, for example, the public calamlty exception at‘the end _of
Sgcﬁion.51 of Article III. The usual approach, however, 1s to
spell out so much detall that the exception réads like a statutory

policty..  Even -so, an authorization 'is not statutory in the same












tional provisions:
1., Direct enactments of statutory policy.
2. Commands to enact a pollcy.
3% Direct exceptions to a limitation.
4

. Authorizatlons as exceptlions to a limitation.

Procedure
It is-not difficult to work out schedule provisions to cover
' procedural transitions.+~If a 'declsion is made to abollsh an offiee,
for example, a simple schedule provision can provide that the 1n-
gumbent serves to the end ofdiiBgeliccted term, If a=tdeelizion 13
made fto requife publication \ofthe debates {in the legislature, 1t
may be appropriate to deldy the effective date to glve the legis-
lature time to creabesthe necessapry machinery fopbsputdfleation, If
a particular court is abolished, a schedule provision can easlly
provide for the dlsposition of pending cases and for the" transfer
'of the judges and other personnel to other courts., In all proce-
dural transitions, €he task is a simple mechanlecal one of thinking
through the transition, preferably with the advice of those
personally involved, and drafting a schedule provision that covers
any problem,

There may be problems involved in fthe removal or change of
statutory -- that 1s, substantlve policy -- provisions, What .
follows 1s a step-by-step process for determining what, if any-
thing, must go into a schedule once removal or‘change has been
decided ﬁpon. (Note: Tnere-1s never any need to grant power to

" the legislature., Even when making an exception to a limlitation
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the correct way 1s by exception to the limitation as 1n Section ik
of Article III, not by grant of powuer.)

1, Determine which of the four types of statutory provisions
e AMRNVONL W e N

o2, If the provision 1s a direct enactment of a policy, see

if there 1s an existing statute that covers the same policy. If
there 1s, the constitutlional provision can be removed without any
transitional effect. | For example, Sectlon 15 of Article AVAERIE
imposes a tax lien on real estate; a statute, Article 7172, does
the same thing.

3, If there is no impiementing statute, removal of the
section will "repeal" the section until the leglslature acts,
(Anything less than rcmoval is simply "amending" the section.) If
1t 15 decided nol tb create a gap, a schedule provision ean provide
that Section So and So remalns in force and effect untll such time
-as the leglislature legislatgs on the subject matter. For example,
Section 52e(1967) of Article III is a direct authorization.to
countles to pay medical expenses of law enforcement officlals
injured in the course of duty. Remofal of this "statute' would
eliminate this authorization until such time as the legislature
acted. The authorization could be preserved temporarily in the
gschedule in the form set out above or, 1f home rule powers are glven
to counties, with additlonal words covering the home rule alterna-
tive of. adopting the policy directly, (The foregoing assumes that
Section 52e(1967) was an unnecessary amendment fallling under the
Critz Theory.)

4, If the provision is a command to enact a policy, nelther



















to drop 1t. Every transitional contingency can be covered in

a detaiied schedule provision.
Cz All declislons on the substance df a proposed new constitutlon

should be made on the merits of each provision as a permanent

- feature of the new constitution.' Each proposed deletion should *

.be approached by the question: Does thils belong in the new ‘
constltution? If the answer is "no," delete 1t. Likeuise, if
the question- 1s: Should this be changed?, and the answer is

"yes," make the change. Then, after the deletions and changes,
techniclans can figure out what transitional problems have been
created and draft the necessary technical schedule provisions.

D, It follows from the foregoing that the transition schedule 1is
the last drafting task to be undertaken. It cannot be done
until the new document is substantially complete, Moreover,
the task is almost wholly devold of policy Smgild'catdi ons.

Rather, the requirements are completeness and accuracy. These

can be met only after the policy declsions have been made.

George i) Braden_
May 9, 1973
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Note: Because numbers beginning a sentence
are traditionally spelled out, try to organize
sentences so that a number over ten is preceded by
at least one word:

Not: Twenty additional facilities will
be opened during the year.

But: During the year, 20 additional
facilities will be opened.

-21-

IX. PLURALS AND SINGULARS

A subject composed of two singular nouns joined
by and normally takes a plural verb. However, a
singular verb should be used where the thought is
definitely singular:

The care and feeding of infants <s
of concern to pediatrieians.

The sum and substance of the report
is that the program is a failure,

Care should be taken not to confuse the meaning
of and with that of together with or as well as.
And connects items of equal importance, and a plural
verb follows. Together with and as well as intro-
duce items that are only auxiliary, so that a
singular verb follows:

The problem of erime, together
with that of drug addiction, is
a major target for State action.
Singular nouns connected by or, nor, either...
or, or neither...nor should always be followed by
a singular verb:

Neither the State nor the Federal
government taxes personal property.

Collective nouns can present difficulties. In
most cases they take a singular verb:

4 group of informed citizens is
studying the matter in depth,

A wide range of services is provided.

The number of inmates has risen
stgnificantly.

What percentage of the population is
below the poverty level?

The series is incomplete.












































