OFFICIAL JOURNAL
of the
CONSTITUTIONAL CONVENTION
of the
STATE OF TEXAS

- .

FIFTY=FOURTH DAY
(Tuesday, April 2, 1974)

AFTER RECESS
Tne Convention met at 10:30 o'clock
a,m,, pursuant to recess, and was called to
order by the President,

The roll was called and the following

were recorded present: 173 Present, 3
Absent=excused, 4 Absent, (Record 1,
Appendix)

Tne Reverend George K, Beach, Minister,
The First Unitarian Churcn of Austin, Texas,
offered tne invocation as follows:$

rlease join me in prayer:

Lord of all beinc:

Let not the beauty of this day pass by
me unnoticed,

Let me be carrled as on the stirring air

to the memory of all that is quiet, all that
simply and plainly is, witheut human
contrivance,

Let me attena to the profound

distinction between what 1s man=made and what
must grow,

Father of all peoples:?

Let not this day's opportunities for
friendship, for a word of genuine interest
and concern addressed to another, pass by me
untaken,

Let me find myself a traveller with each
and all toward the common good of our state,
our communities, our enterprises, our homes,

Let me attend to the profound
distinction between what is right and what is
merely expedient,

God, let me be drawn to thy good in all
peing, and to my every task of courage and
good will. Amen,

LEAVE OF ABSENCE

Delegate Lary was granted leave of
absence for today on account of death in the
family on motion of Delegate McDonald of
Hidalgo,

Delegate Rodriguez was granted leave of
absence for today on account of important

business on motion of Delegate Harris of
Galveston,
Delegate Craddick was granted leave of

absence for today on account of
motion of Delegate Presnal,

lllness on

REPORT OF THE
COMMITTEE ON RIGHTS AND SUFFRAGE

April 1, 1974

The Honorable Price Daniel, Jr,, President
Constitutional Convention of 1974

Sir:

We, your Committee on Rights and
Suffrage, to whom was referred Article II of
Constitutional Convention Proposal 1, nave
had the same under consideration and beg to
report back with the reconmendation that it
do pass in the form attached,

The proposal was reported from committee
by the following record vote: 15 Yeas, 3
Nays, 1 Present=Not Votingc.

Respectfully submitted,

/s/
SCHWARTZ
Chairman

(January 11, 1974, £lled; January 14,
1974, referred to Committee on Rights and
Suffrage; April 1, 1974, reported favorably

by a vote of 15 Yeasy 3 Nays, and 1
present=Not Votinag; April 1. 1974, sent to
printer.)

April 1, 1974

The Honorable Price Daniel, Jr.
President, Texas Constitutional Convention

The Committee on Rights, Sutfrage,
Amendments, and Separation of Powers submits
herewitn its report containing provisions for
a new separation of powers article in ©the
Texas Constitution, The proposal is intended
to replace in 1its entirety Article II
(separation of Powers) of the present
constitution,

The committee agreed that no ettempt
should be made in Article II to cure specific

problems that have arisen under past
interpretations of separation of powers.
This report was adoptead after

consideration was given to recommendations of
the Constitutional Revision Commissiong staff
memoranda, delegates who submitted proposals:
and tne many citizens who have contributed to
the work of the committee.

puring its work the committee utilized
the services of the following staff members
and advisors: David Garza, Mark Cohen, and
John Langdon,

The committee believes this proposal
provides an improved constitutional framework

for separation of powers in Texas and urges
its adoption by the Constitutional
Convention,

/s/

SCHWARTZ

Chalrman

BE IT PROPOSED BY THE COMMITTEE ON RIGHTS AND
SUFFRAGE

That there be a new article on
separation of powers to read as follows:

917



April 2, 1974

ARTICLE II
SEPARATION OF POWERS

DECIERT SEPARATION OF POWERS, The
powers of the government of the State of
Texas are divided into three distinct

branches, each of which shall be confided to
a' separate body of magistry, to wit: those
which are legislative to one, those which are
executive to another, and those which are
judicial to another; and no persons, Or
collection of persons, being of one of these
branches, shall exerclise any power properly
attached teo either of the others, except in
instances herein expressly permitted,

ANALYSIS
A, Introduction

The committee's deliberations began with
Constitutional Convention Proposal 1 which
was identical to the Constitutional Revision
Commission's recommendations, which read:

The government of the State of Texas
shall be divided into three branches:
leglislative, executive, and judicial, Except
as otherwlse authorized by this Constitution,
each branch shall exercise the powers
appropriate thereto,

The first 1issue to come before the
committee was whether to cure past problems
that have arisen from the strict
interpretation given to the separation of
powers article of the Constitution of 1876,
The committee decided that these problems
should be cured by changes in the articles
relating to the respective branches rather
than in Article II, Since this Convention
has the opportunity to cure problems that
have arisen under the existing provision, the
committee felt it was not necessary to change
the existing language, This course of action
adopts language whose interpretation is well
established, while still leaving the option
to eliminate problems caused by this language
through amendments to the legislative,
executive, or judicial articles,

B, ANALYSIS

SEPARATION OF POWERS, The
powers of the government of the State of
Texas are divided into three distinct
branches, each of which shall be confided to
a separate body of magistry, to wit: those
which are legislative to one, those which are
executive to another, and those which are
judicial to another; and no person, or
collection of persons, being of one of these
branches, shall exercise any power properly
attached to either of the others, except In
instances herein expressly permitted,

COMMENTS

The first motion was to adopt
Constitutional Convention Proposal 1, That
motion failed to obtain approval on a vote of
6 Yeas, 6 Nays, and 1 Present=Not Voting, A

Sectioen 1,

committee substitute for Constitutional
Convention Proposal 1 was approved by the
committee by a unanimous vote, This
substitute carried forward the identical

language of Article II (Separation of Powers)
from the present constitution with one
exception, The other articles of the
Proposed constitution use the term "branch",
Therefore, in order to provide consistent
language in the new constitution, the
committee proposal uses the word "branch"

wherever the word "department" 1s used 1n
Article II of the 1876 Constitution, No
substantive change in the 16876 constitutional
language is intended by this substitution,

The committee approved this proposed new
Article II by a vote of 15 Yeas, 3 Nays, and
1 Present=Not Voting,

ARTICLE III ON SECOND READING

The President laid before the Convention

on 1its second reading Article III (full
report having been printed on March 26,
1974),

On moction of Delegate Jones of Harris
and by unanimous consent, Article III will be
considered section by section as provided in
Section 10 of Rule XIV,

Delegate Maloney explained the full
report on Article III,
Delegate Henderson explained Section 1

of Article III,

Delegate Hollowell offered the following
amendment to Article III, Section 1:

Amend Article III, Section 1 by deleting
Section 1 and substituting the followina:
Section 1, The Legislative Power. The

leglslative power of the State of Texas {is
vested in a Senate and a House of
Representatives, together stvled "The

Legislature of Texas",
The amendment was read and was adopted

by a non=record vote,

sSection® 2 of

Delegate Poff explained

Apticlien ITT,

Delegate Sherman of Tarrant offered the
following amendment to Article III, Section
2:

Amend committee report to Proposal 1,

Article I1II, Section 2 by deleting Section 2
and substituting: "Section 2, COMPOSITION,
The Senate consists of 31 members, and the
House of Representatives consists of 150
members",

The amendment was read,

Delegate Poff moved to table the

amendment,
LEAVE OF ABSENCE

Delegate Creighton was granted leave of
absence for the remainder of today on account
of Important business on motion of Delegate
Evans,

The motion to table was lost by the
following vote: 56 Yeas, 109 Nays,
Present=Not Voting, 14 hot Voting, (Record
2, Appendix)

adoption of
amendment bope

Question recurring on the
the amendment, shall the

adopted?
Delegate MWyatt offered the following
substitute for the amendment to Article IIi,

918



April 2, 1974
Section 2:

Amend the Committee Report by deleting
Section 2 thereof and substituting therefor
the following:

Section 2, COMPOSITION, The Senate
consists of 40 members and the House of
Representatives consists of 120 members,

The substitute for the amendment was
read,

Delegate Adams of Jasper moved to table
the substitute for the amendment,

DELEGATE PRESENT

Delegate Rodriguez who had previously
been recorded as "Absent=excused" was
announced "Present",

LEAVES OF ABSENCE

Delegate Parker of Jefferson was granted
leave of absence for the remainder of today
on account of illness on motion of Delegate
Bigham,

Delegate Vick was dranted leave of
absence for the remainder today on account of

important business on motion of Delegate
Hoestenbach,
Delegate Massey was granted leave of

absence for the remainder of today on account
of personal business on motion of Delegate
Calhoun,

The motion to
following vote:
Present=Not Voting, 10 Not
3, Appendix)

table prevaliled by the
122 Yeas, 47 Nays, 1
Voting, (Record

Question recurring on the adoption of
the amendment, shall the amendment be
adopted?

Delegate Donaldson offered the following
substitute for the amendment to Article III,
Section 2:

Amend Article III, Section 2 by striking
the section in its entirety and substituting
therefor the following:

Section 2, COMPOSITION, The Senate
consists of 31 members, and the House of
Representatives consists of not less than 93
nor more than 150 members,

The amendment was read,

The amendment failed of adoption by the
following vote:? 73 Yeas, 95 Nays, 1
Present=Not Voting, 11 Not Voting, (Record
4, Appendix)

Question again recurring on the adoption
of the amendment, shall the amendment by
Delegate Sherman of Tarrant be adopted?

RECESS
On motion of Delegate Calhoun the

Convention at 12:03 o'clock p.m, took recess
until 1:30 o'clock p,m, today,

AFTER RECESS

Convention to
pursuant to

The President called the
order at 1:30 o'clock PpP.M,s
recess,

DELEGATE PRESENT

Delegate Geiger who had previously been
recorded as "Absent" was announced "Present",

LEAVES OF ABSENCE

Delegate Caldwell was granted leave of
absence for the remainder of today on account
of important business on motion of VDLelegate
Pentony,

Delegate Hutchison was granted leave of
absence for the remainder of today on account
of important business on motion of Delegate
Bailey,

Delegate Poerner was granted leave of
absence for the remainder of today on account
of important business on motion of Delegate
McDonald of Hidalgo,

ARTICLE III ON SECOND READING

The President laid before the Convention
as unfinished business Article III with an

amendment by Delegate Sherman of Tarrant
pending,

Question: Shall the amendment by
Delegate Sherman of Tarrant be adoptea?

The amendment was adopted by the
following vote: g8 Yeas, 65 Nays, 1
Present=Not Voting, 26 Not Voting, (Record

5, Appendix)
DELEGATES PRESENT
Delegates Parker of Jefferson and
Craddick who had previously been recorded as
"Absent=excused" were announced "Present',

Delegate Hudson who had previously been
recorded as "Absent" was announced "Present',

Delegate Scoggins explained section 3 of
Article III,

Delegate Gammage offered the following

amendment to Article III, Section 3:

Amend the Committee Report, Article III,

Section 3 by deleting "25" of Subsection (a)
and substituting therefor "23", and by
deleting W2 n of Subsection (b) and

substituting therefor "18",

The amendment was read,

Delegate Scoggins moved to table the
amendment ,
The motion to table prevalled by the

following vote: 85 Yeas, 73 Nays, 1
Present=Not Voting, 21 Not Voting. (Record
6, Appendix)

Delegate Ragsdale offered the following

amendment to Article III, Section 3:
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Amend Article III, Section 3, Subsection
(a) by striking the figure "25" and adding in
lieu thereof the figure "23",

The amendment was read,

Delegate moved to table the

amendment,

Geiger

! The motion to table prevailed by the
following vote: 101 Yeas, 60 Nays, 1
Present=Not Voting, 18 Not Voting. (Record
7, Appendix)

Delegate Moore offered the following

amendment to Article III, Section 3:
Amend Section adding the
following at the end:
Each house member shall be appointed by
the Senator representing the house district

3(b) by

and shall serve at the pleasure of the
respective Senator,
MOORE
McKNIGHT

The amendment was read,

On motion of Delegate
unanimous consent, the
withdrawn,

Moore and by
amendment was

Delegate Nugent offered the
amendment to Article III, Section 3:

following

Amend Section 3(a) by adding the
following at the end: "Each Senator shall be
appointed by the House Members in the
Senatorial district and shall serve at the

Pleasure of the respective House Members'",
The amendment was read,
On motion of

unanimous
withdrawn,

Delegate
consent, the

Nugent and by
amendment was

Delegate Pentony offered the
amendment to Article III, Section 3:

following

Amend Article
committee report by striking the figure
and substituting
rliall.

III, Section 3(b) of the
!!21"
in lieu thereof the figure

The amendment was read,
LEAVE OF ABSENCE
Delegate Hubenak was granted leave of

absence for the remainder of today on account
0of 1llness 1in family on motion of Delegate

Uher,

Delegate Geiger moved to table the
amendment ,

The motion to table prevalled by the

following
Present=hot
8, Appendix)

vote: 86
Voting,

Yeas, 70
23 Not Voting,

Nays, 1
(Record

LEAVE OF ABSENCE

Delegate Longoria was granted leave of
absernce for the remainder of today on account
of important business on motion of Delegate
Lee,

Delegate Denton offered the following
amendment to Article III, Section 3:

Amend the Legilslative Committee Keport,
Article IXI, Section 3, Subsection A=B by
striking and substituting the followina:

(a) A person to be eligible to serve in
the legislature must be a qualified voter.

The amendment was read,

Delegate table the

amendment,

Scoggins moved to

The motion to table prevalled by the

following vote: 99 Yeas, 61 Nays, 1
Present=Not Voting, 19 Not Voting. (Record
9, Appendix)

Delegate Green of Harris offered the
following amendment to Article III, Section
3:

Amend Article III, Section 3(b) by
adding the words "the primary" between the

words '"preceding" and "election" on line 15,
and after the word "election" the following:
"or other procedure for selecting
candldates",

The amendment was read,

Delegate Donaldson moved to table the

amendment,

The motion to table prevalled by a

non=record vote,

Delegate Davis offered the following
amendment to Article III, Section 3:
Amend Committee Report, Article III,

Section 3:

In paragraph (a) and paragraph (b) after
the word "voter" add the following: '"who has
not been convicted of a felony, unless
pardoned, ",

The amendment was read,
LEAVE OF ABSENCE

Santiesteban was granted leave
of absence for the remainder of today on

account of Important business on motion of
Delegate Adams of Jasper,

belegate

Delegate Scoggins moved to table the

amendment ,

The motion to table prevalled by the
following vote: 89 Yeas, 67 Nayse 1
Present=Not Voting, 23 Not Voting. (Record

10, Appendix)
LEAVE OF ABSENCE
Delegate Doran was granted leave of
absence for the remainder of today on account

0f Important business on motion of Delegate
Donaldson,
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Delegate Jones of Taylor offered the
following amendment to Article III, Section
3is
Amend Committee Report on Legislature,

Subsections (a).
Section 3 and

Article 1III, by striking
(b), (c), and (d) of
substituting the following:

(a) A person to be eligible to serve in
the senate must be a gualified voter, 25
vears of age or older, and immediately
preceding election, have been a resident of
this state for 5 vears [end-—ef—the-semnateoriat
a@tseries] and of g_gounty which comprises all
or_a part of the senatorial district for one
year,

(b) A person to be eligible to serve in
the house must be a qualified voter, 21 years
of age or older, and immediately preceding
election, have been a resident of this state
for two vyears [emd——ef——ihe—pepresentative
é¢tseriee] and of a_county which comprises all
Qr_a part of the representative district for
one vear,

Amend Section 3 by
Subsection (c) thereof;

And further amend Section 3 by striking
Subsection (d) and substituting the following
as Subsection (c):

striking all ©of

(cp) The office of a member of the
legislature becomes vacant 1f the member
changes residence from [&e-—disepriet] g

gounty comprising all _or _part of the district
from which the member was elected, [emiess

he——ehange——is—to—cohply—Hith—Subsection—ted
ot—this—geettons],

The amendment was read,
table the

Delegate Donaldson moved to
amendment ,

The motion to
following vote: 139
Present=Not Voting,
11, Appendix)

table prevailed by the
Yeas, 18 Nays ., 1
22 Not Voting. :(Record

(Delegate Bynum in Chair)

Delegate Poff
amendment to Article III,

offered the
Section 3:

following

Amend Subsection (e), Section 3, Article
Ell,s to read as follows: (e) A member of
the legislature may not hold any other office
oS osd tlionNof S prof i tRNor s trustENunder s this
state, the United States; or any foreign
government except as a member of the National
Guard, National Guard Reserve, or any of the
armed forces reserves of the United States,
as a retired member of the armed forces or of
the armed forces reserve of the United
States, as a public school teacher or a
teacher at a public institution of higher
education, or as a notary public,

The amendment was read,
(Delegate Harrington in Chair)

Delegate
amendment,

Geiger moved to table the

(President in Chair)

The motion to table was lost by the
following vote: 48 Yeas, 106 Nays, 4
Present=Not Voting, 22 Not Voting. (Record
12, Appendix)

Question recurring on the adoption of
the amendment, shall the amendment be
adopted?

Delegate Weddington offered the

following substitute for the
Article III, Section 3:

amendment to

Aamend the Poff amendment to Article III,
section 3, Subsection E=F, by striking and
substituting the following:

(e) A member of the legislature may not
hold any other office or position of profit
or trust under this state, the United States,
or any forelgn government,

The substitute for the
read,

amendment was

On motion of Delegate Weddington and by
unanimous consent, the amendment was
withdrawn,

Question recurring on the adoption of

the amendment by Delegate Poff, shall the
amendment be adopted?

Delegate Vale offered the following
substitute for the amendment to Article III,

Section 3:

Amend Subsection (e), Section 3, Article

III, to read as follows:
(e) A member of the leglislature may
hold any other office or position of profit

or trust under this state, the United States

or any other subdivision of government,

The substitute for the amendment was

read,

on motion of Delegate Vale and by
unanimous consent, the amendment was
withdrawn,

Delegate Doyle offered the following
substitute for the amendment to Article III,
Section 3:

amend the Poff Amendment to Subsection
(e), @ Secticnis 3t | ArticlessselTls tolsreadsas
follows:

(e) A member of the legislature may not
hold any other office or position of profit
or trust under this state, the United States;
or any foreign government except as a member
of the National Guard, National Guard
Reserve, or any of the armed forces reserves
of the United States, as a retired member of
the armed forces or of the armed forces
reserve of United States, as a public school
{eacher or a teacher at a public institution
of nhigher education, or as a notary public,
or any other employvee of the state, counties
or municipalities of Texas,

The substitute for the -amendment was
read,

Delegate Poff moved tosrestabliesssthe
substitute for the amendment.
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LEAVE OF ABSENCE

Delegate Sage was granted leave of
absence for the remainder of today on account
of Important business on motion of Delegate
Nowlin.

table was lost by the
Yeas, 113 Nays, 3
Voting, (Record

The motion to
following vote: 39
Present=Not Voting, 25 Not
13, Appendix)

Question recurring on the adoption of
the substitute for the amendment, shall the
substitute by Delegate Doyle be adopted?

The substitute was adopted by the

following vote: 120 Yeas, 28 Nays: 4
Present—=Not Voting, 28 Not Voting. (Record
14, Appendix)

The amendment as substituted failed of
adoption by the following vote: 52 Yeas, 98
Nays, 7 Present=Not Voting, 23 Not Voting.
(Record 15, Appendix)

Delegate Coody offered the following

amendment to Article III, Section 3:

Amend Subsection (e), Section 3, Article
III, to read as follows:

(e) A member of the legislature may not
hold any other office or position of profit
or trust under this state, the United States,
or any foreign government except as a member
of the National Guard, National Guard
Reserve, or any of the armed forces reserves
0f the United States, as a retired member of
the armed forces or of the armed forces

reserve of the United sStates, as a public
school teacher or a teacher at a public
institution of higher education, notary

public or as a teacher in a public or private
institution,

CoODY
MADLA
NOWLIN
HALL OF WEBB

The amendment was read,
Delegate Doyle raised a Point of Order
against further consideration of the

amendment as it is substantially the same as
an amendment previously adopted,

The President sustained the Point of
Order,
Delegate Poff offered the following

amendment to Article III, Section 3:

Amend Subsection (e), Section 3, Article
III, to read as follows:

(e) A member of the legislature may not
hold any other office or position of profit
or trust under this state, the United States,
or any foreign government except as a member
of the National Guard, National Guard
Reserve, or any of the armed forces reserves
of the United States, as a retired member of
the armed forces or of the armed forces
reserve of the United States, as a public
school teacher, or a teacher at a public

education, or as a
other exception

institution of higher
notary public, or any
provided by law.

The amendment was read.
(Delegate Adams of Jasper in Chair)
LEAVE OF ABSENCE

Delegate Meier was granted Ileave of
absence for the remainder of today on account
of important business on motion of Delegate
Mattox.,
table the

Delegate moved to

amendment,

Dovle

(President in Chair)

The motion to table prevalled by the
following vote: 83 Yeas, 66 Nays s 8
Present=Not Voting, 23 Not Voting, (Record

16, Appendix)
PAIRED VOTE

Delegate Mattox (present), who would
vote "Nay", with Delegate Meler (absent), who
would vote "Yea",

DELEGATE PRESENT

Delegate Canales who had previously been
recorded as "Absent" was announced 'present'.

Delegate Madla offered the following
amendment to Article III, Section 3:

Amend Subsection (e), Section 3, Article
III, by substituting the following:

No member of the legislature may hnold
any other office of profit or trust nor
receive any fees, funds, or income other than
legislative pay.

The amendment was read.

Delegate Donaldson moved to table the

amendment .

The motion to table prevailed by the
following vote: 113 Yeas, 39 Nays« )
Present—=Not Voting, 23 Not Voting, (Record

17, Appendix)
PAIRED VOTE

Delegate Reyes (present), who would vote

"Nay", with Delegate Meler (absent), who
would vote "Yea",
Delegate Von Dohlen offered the

following amendment to Article III, Section

3:

Amend Section 3 of At ciliesenlar 17
Subsection (f) by striking the following:
"No judge of any court, secretary of state,
attorney general, clerk of any court of
record, or any" and adding "No" followina
with the remainder of the subsection.

The amendment was read and was adopted
by a non—record vote,

Question: Shall Article I1I be adopted?
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UNANIMOUS CONSENT TO RECORD VOTE

The following delegates reguested
unanimous consent to be recorded as voting on
the following record votes, There was no
objection:

Delegate Atwell requested to be recorded
as voting "Yea" on Record Votes 6 and 7,

Delegate Brooks requested to be recorded
as voting "Yea" on Record Vote 6.

Delegate C(Cole requested to be recorded
as voting "Yea" on Record Votes 5, 6 and 7,

Delegate Cooke reguested to be recorded
as voting "Yea" on Record Vote 2,

Delegate Craddick requested to be
recorded as voting "Nay" on Record Vote 14,

Delegate Head requested to be recorded
as voting "Nay" on Record Vote 5,

Delegate Hudson requested to be recorded
as voting "Yea" on Record Vote 15,

Delegate Finney reguested to be recorded
as voting "Nay" on Record Votes 2, 4, 6, 7
and 8,

Delegate Finney requested to be recorded
as voting "Yea" on Record Votes 3 and 5,

Delegate Hall of Webb requested to be
recorded as voting "Yea" on Record Vote 15,

Delegate Meler requested to be recorded
as voting "Way" on Record Vote 7,

Delegate Meler requested to be recorded
as voting "nNay" on Record Votes 6 and 13,

Delegate Meier requested to be recorded
as voting "Yea" on Record Vote 5,

Delegate Mengden reguested to be
recorded as voting "Yea" on Record Vote 11,

Delegate Powers requested to be recorded
as voting "Yea" on Record Votes 11 and 14,

Delegate Powers regquested to be recorded
as voting "Nay" on Record Vote 15,

Delegate Rodriguez reguested to be
recordec as voting "Nay" on Record Vote 2.

Delegate Sage requested to be
as votinag "Yea" on Record Vote 5,

recorded

Delegate Schwartz requested to be
recorded as voting "Yea" on Record Vote 5,

Delegate
recorded as
8, 9 and 11-

whitmire reqguested to be
voting "Yea" on Record Votes 7.,

Delegate Whitmire reguested to be
recorded as voting "Nay" on Record Votes 6,
10 and 12,

Delegate Willls requested to be recorded

as voting "Yea" on Record Vote 5,

Delegate Wyatt requested to be recorded
as voting "Nay" on Record Votes 5, 6, 7, 8
and 13,

Delegate Wyatt requested to be recordea
as voting "Yea" on Record Votes 9, 10, 11, 14
and 15,

NOTICE QF INTENTION TO VOTE

Had I voted on Record Veote 13 yesterday.,
April 1, I would have voted "Yea",

PENTONY
RECESS
on motion of Delegate Maloney the

Convention at 5:13 o'clock p,m, took recess
until 1:30 o'clock p,m, tomorrow.
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