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Section I: Access to the Political System

The Court erred in finding that minorities have
access to the political system in Lubbock, Texas.
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anit-single shot voting requirement.

Section VI: The Aggregate Test

The Court erred in finding that in the aggregate
there was no dilution of minority voting strength.
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STATEMENT OF THE CASE

—_—— e . Aok

I: Statement of Jurisdiction

The Trial Court had jurisdiction of this case pursuant to
42 U.s.C. 1971, 1973, 1983, 1988, 28 U.S.C 1343(3), (4),
28 U.s.C. 2101, 2102, and the XIV, XV, and XXVI Amendments
to the United States Consitution.

I1: S:ate@ent 9f_the Course of Proceedings and
Disposition in the Trial Court

This suit was filed on April 1, 1976, as a class action on
behalf of all Black and Mexican American citizens in the City of
Lubbock to challenge the at large election system currently
used to elect councilmen to the City Council in Lubbock, Texas.
By order of June 1, 1977, the Court determined, on the basis of
stipulations filed by the parties, that this case be certified as
a class action under Rule 23(b)(2), FRCP.

Trial was held in December, 1978 and January, 1979, and
by order of June 8, 1979, the Court dismissed the action on the
merits and entered a Judgment in favor of Defendants City of
Lubbock, et al. The Honorable Halbert 0. Woodward also filed
a Memorandum Opinion, incorporating Stipulations and Stipulated
Exhibits of the parties, on the same date.

Notice of appeal was filed by Plaintiffs-Appellants on
July 6, 1979, and perfected on that date.

afs

i
\

III. Statement of the Facts

Lubbock, Texas, a home rule city organized under the Constitution

and Arts. 1165-1182, Tex. Rev. Civ. Stat.,which allows such cites
to choose between at-large and single member district election systems,
was organized in 1909, and adopted its first charter in 1917. It has
been amended several times, the only significant change being in 1964,
when the requirements for election were changed from plurality to
majority. The Charter contains no geographic requirement for council
seats, but does contain a place requirement.

There is no slating group which operates to propose candidates
for election to the city council.

Blacks constitute 7.3% of the population, and Mexican-Americans
constitute 17.3%.- These groups are concentrated in the Northeast
and Eastern portions of the city. A much higher proportion of their
numbers are in the lowest socio-economic group than are whites. They
also register to vote in lower percentages.

No black or Mexican-American has ever been elected to the city
council, although in recent years several have run unsuccessfully.

The minority voters have alleged that the at-large system of
elections dilutes their voting strength. Such dilution is said to
be caused by their lack of access to the political system, the lack
of responsiveness of the city to their particularized needs, the
tenuous state policy favoring multi-member districts, and the continu-
ing effects of general and official racial discrimination. Furthermore,
the structural devices of a large voting district, requirement of a
majority vote for election, an anti-single shot voting requirement, and

no district residency requirement enhance opportunity for their votes

B



to be diluted. requirements of a federal program for which a minority influenced

board is required. As to distribution of municipal services, the

SUMMARY OF THE ARGUMENT proof indicates that the City spent very little in minority areas

until the advent of federal monies, and that they have continued to

spend federal dollars in place of local tax revenues to fulfill their
The force of the minority voters arguments 1is that the Trial

obligations to minority neighborhoods. Ausberry v.City of Monroe, La.,

Court failed to consider all the required facts as to each Zimmer

456 F. S . 460, 465 (W.D. La. 1978). Otherwise, the City has
element and failed to apply the law properly not only to those upPp 24

1 £ j d tration.
facts found but those not found. responded only symbolically, but then only after a major demonstration

i Where the response has been more than symbolic, a lawsuit has been
In considering the question of whether minorities have access P "

ired.
to the political process, the Court considered only official barriers SRR

The Court misunderstood the burden of the minority voters in
to access, and failed to understand that once most of the elements

proving the existence of a "tenuous' state policy favoring multi-
of access as stated in Kirksey v. Board of Supervisors, 554 F.2d 139,

member districts. It required them to demonstrate intent to discriminate
143 (5th Cir. 1977) have been proved, then the inference of lack of

or to maintain discrimination. Nevett v. Sides, 571 F. 2d. 209
access is compelled. The Court placed in improper burden upon the

: 5 (5th Cir. 1978) teaches that intent is a inference that flows from
minority voters to prove a causal connection between the history

the proof of the Zimmer factors, not a prerequisite to their establish-

of discrimination and lack of access. Kirksey, supra, 146. And then

i ment. Additionally, the Court failed to recognize the state history
the Court improperly discounted the “subjective" feelings that minorities I

from which the at large scheme sprung, and that since the legislature

o, wast  ame mml S s ssel sew sl s M aml  as

have that it is pointless to register and vote, even though the evidence

has the duty to regulate cities, non-action can be as discriminator
demonstrated that their preferences have consistently been overwhelmed. o § 7

Tr. p. 1486. as action. All the minority voters had to prove was that the state

olicy was weak; no legitimate reason for at lar e districts coupled
The Court based its consideration of the issue of responsiveness P ) ¢

with the choice allowed cities certainly establishes a "tenuous" policy.

of the City to the particularized needs of minorities on the two [

| The history of discrimination factor was relepated by the Court
pronged approach of David v. Garrison, 553 F. 2d 923, 928 (5th Cir. 1977) |

o . Il I to an inquiry into the removal of official barriers; no inquiry was
but failed to consider all of the other factors required by Bolden |

made in:o the customs and mores the effects of which still linger.
v. City of Mobile, Alabama, 571 F. 2d 238,244 (5th Cir. 1978). Even ‘

Bolden, supra. Althought proof was taken, the Court did not find
under the approach adopted by the Court, the evidence clearly demonstrated

that the distribution of municipal jobs has been grossly discriminatory, ‘ =
and appointments to boards and commissions has generally followed the

g !
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significant polarized voting, lawsuits alleging discrimination,

differential in registration and voting between minorities and whites
,
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absence of elected officials from the minority groups, the

depressed socio-economic position of most minorities, and the
existence of present discrimination.

Bolden, supra; Hendrix v. Joseph,
559 F.2d. 1265 (5th Cir.

1977); Kirksey, supra; Graves v. Barmes,
378 F. Supp. 640 (W.D.Tex. 1974).

The Court committed an error of law in finding that there is no

anti-single shot voting requirement in Lubbock. David v Garrison
2avid v Garrison,

supra,
Hendrix v. Joseph, supra, and White v. Regester, 412 US 465 (1973)

clearly establish that a place system joined with a majority vote
Tequirement and no geographic requirement have the same force and effect
as an anti-single shot voting requirement.

Therefore, when all the Proper evidence is considered in the aggregatq

and the proper law is applied, the conclusion that the voting strength

of minorties in Lubbock, Texas, is diluted unconstitutionally is

required.

B

STANDARDS OF REVIEW

The trial court in reaching a decision has several tasks:
(1) analysis of the evidence to determine basic facts; (2) inferring
from those basic facts the ultimate conclusions of fact; (3) determina-
tion of the applicable law; and (4) application of the law to the facts.
To draw a distinction between fact and law is difficult if not impossibl
to make at times, and a scientific distinction between the two is not
workable. Moore's Fed. Prac., Sec. 55.05(1l).

Upon each of these duties, the Court of Appeals applies a different
standard to determine whether or not the trial court committed error.

Findings of fact will not be overturned unless they are "clearly
erroneous”. Great Atlantic & Pacific Tea Company v. Supermarket Equip-
ment Co., 340 U.S. 147, (1950).

A finding is "clearly erroneous" when
although there is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm conviction that a
mistake has been committed.
(1947).

where the findings are without substantial evidence to support them;

U.S. v. U.S. Gypsum, 333 U.S. 364, 395
Findings are "clearly erroneous" in the Fifth Circuit (1)

(2) where the court misapprehended the effect of the evidence; and

(3) if, although there is evidence which if credible would be substantia
the force and effect of the testimony considered as a whole convinces
that the finding is so against the great preponderance of the credible
testimony that it does not reflect or represent the truth and the right
of the case. Western Cottonoil Co. v. Hodges, 218 F.2d 158,161 (5th

Cir. 1954); Neal v. U.S., 562 F.2d 338,340 (5th Cir. 1977).

This
Circuit has restated the proposition in 1966 that where findings are

B
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not supported by substantial evidence, they are taken to be clearly
erroneous. Freeport Sulphur Co. v. S/S Hermosa, 526 F.2d 307 (5th

Cir. 1976).
Ultimate findings of fact based upon preliminary findings of fact
are not binding upon the appeals court.

124 F.2d 589, 591 (8th Cir. 1942).

U.S. v. Armature Rewinding Co.,

In that case, Judge Sanborne said
that if the ultimate finding is contrary to the evidentiary findings,
then it is not binding upon the appeals court. Examples of such ultimate
findings of fact include: (1) that the taxpayer was not a manufacturer
or producer for purposes of the federal excise tax, U.S. v. Armature
Rewinding Co., supra; (2) the trial court's findings as to the difficulty
of the legal problem confronting the plaintiff in an action by an attorne
to recover for services on a quantum meruit basis, Kuhn v. Princess

Lida of Thurn & Ta.xis, 119 F.2d 704 (3rd Cir. 1941); (3} that in an actio

for a judgment declaring the plaintiff a citizen of the United States,
the finding that the plaintiff had expatriated himself, Lehmann v.
Acheson, 206 F.2d 592 (3rd Cir. 1953). Such findings have been held
to be ultimate findings of fact or legal inferences.
supra. The Fifth Circuit has also held that the finding of non-discrimi-
nation in employment is a finding of an ultimate fact that can be reverse
free of the 'clearly erroneous" rule. Parson v. Kaiser Aluminum &
Chemical Corp., 575 F.2d 1374, 1382-83 (5th Cir. 1978). In reviewing
the District Court's findings, therefore, we will proceed to make an
independent determination of appellant's allegations of discrimination,
though bound by the findings of subsidiary fact which are themselves
not clearly erroneous...(W)e must (also) determine whether there are
requisite subsidiary facts to undergird the ultimate facts. Causey v.
Ford Motor Co., 516 F.2d 416, 420-21 (5th Cir. 1975).

o,

Lehman v. Acheson, |

Where a finding is a composite of fact and law, it is not binding

where the factual finding is induced by an error of law or where although
the factual finding is sound the composite conclusion is based upon an

error of law. Fulton National Bank v. Tate, 363 F.2d 562 (5th Cir. 1966)

The appellate court is, of course, not bound at all by the trial

court's conclusions of law. Great Atlantic & Pacific Tea Company wv.

Supermarket Equipment Co., supra.
In the application of the law to the facts found by the court, the

appellate court is not bound by that application where the trial court
had an erromeous view of the controlling legal principles. Parson, supra
Furtt.letmore, the failure to find facts necessary to support a result
is an error of law. Hendrix v. Joseph, 559 F.2d 1265, 1268 (5th Cir. 197
Regarding th:l's appeal, it will be the minority voters' contention th.
the primary factors and enhancing factors stated in Zimmer v. McKeithen,
485 F.2d 1297, 1305 (5th Cir. 1973), are ultimate findings of fact, and
therefore, the appellate court is not required to use the 'clearly erro-
neous" standard in reviewing the trial court's determination. The minori
voters are aware of this Circuit's statement in Bolden v. City of Mobile,
Alabama, 571 F.2d 238, 244 (5th Cir. 1978) and Nevett v. Sides, 571 F.2d
209, 226 (5th Cir. 1978) that '"conclusions of unresponsiveness' and
"determinations under the Zimmer criteria will stand, if supported by

sufficient evidence, unless clearly erroneous." However, the determina-
tion in Ncvett that these elements are findings from which inferences
of "intent to dilute" and "dilution" are to be drawn make such findings
clearly "ultimate findings of fact' according to other decisions within
the Circuit. Nevett, supra., at 225; Causey, supra. The minority
wters therefore urge that the Zimmer factors be henceforth classified

as ultimate findings of fact and that the Court review them independently
B
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of the "clearly erroneous" rule. The preliminary findings of fact
made by the trial court in support of these ultimate findings are,
of course, factual findings which cannot be overturned unless "clearly ‘
erroneous". The ultimate question as to whether or not the minority
voters' voting strength has been diluted is a conclusion of law, and
therefore, the appellate court may freely substitute its judgment for
that of the trial court.

ARGUMENT AND AUTHORITIES
Section I: Access to the Political Process

The Trial Court erred in finding that the minority voters have

access to the political system in Lubbock, Texas.
The issue of whether a minority group has access to the political

process was stated in Zimmer v. McKeithen, 485 F.2d 1297, 1305 (5th

Cir. 1973) as whéther there was a lack of access to the process of
slating candidates. The concept of access, however, has been broadened
to include the political process, which encompasses the election of
members to representative governmental bodies. Indeed, the case from
which Zimmer drew its guidance, White v. Regester, 412 U.S. 765 (1973),
states that "the plaintiff's burden is to produce evidence to support
findings that the political processes leading to nomination and election

were not equally open to participation by the group in question."

Lal---.-'-I-IIIII-

The clearest structural analysis of the elements of proof in a
dilution case has been by the Fifth Circuit in the case Nevett v. Sides, |
571 F.2d 209, 217 (5th Cir. 1978), in which the relationship between the

primary factors and the enhancing factors were discussed. Primary facto
are those criteria going primarily to the issue of denial of access, or
dilution; whereas, enhancing factors inquire into the existence of

certain structural voting devices that may enhance the underlying di-
-9.

lution.

Thus, the four primary factors are interrelated and all bear

upon the question of access, or dilution, while the enhancement factors

assume dilution and explore whether dilution may be enhanced by certain

structural facets of a particular scheme.

Several cases have identified factual inquiries that must be made

in order to draw an inference of lack of access. The Fifth Circuit in

Kirksey v. Board of Supervisors of Hines County, Mississippi, 554

F.2d 139, 143 (5th Cir. 1977) cert. denied 434 U.S. 968 (1977) stated

that several factors are indicative of a denial of access:

1.

4.

5.

A history of offical racial discrimination which touched
the right of minorities to register and vote and to
participate in a democratic process;

A historical pattern of disproprotionately low number of
minority group members being elected to the legislative
body;

A lack of responsiveness on the part of elected officials to
the need of the minority community;

A depressed socio-economic status which makes participation
in community processes difficult; and

Rules require the majority vote as a prerequisite to nomination.

The court further stated that "by proof of an aggregation of at least

some of these factors, or similar ones, plaintiff can demonstrate that

the members of a particular group in question are being denied access."

In 1977, the Fifth Circuit in David v. Garrison, 553 F.2d 923 (5th Cir.

1977), stated that any consideration of access to the electoral process

must necessarily concerning itself with:

1.
2.
3.

The size of the electorate;
The time, money and number of persons needed for a campaign; and

The ability of voters to know various candidates with a minimum
effort.

The Court below considered the Kirksey factors, and found that

-10-
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there was a history of racial discrimination in Lubbock, but that

"for all practical purposes these discriminatory

constitutional provisions and statutes have not been

in effect for over ten (10) years, and the Court must

conclude that this history of official racial discri-

mination in the registration and voting process is

indeed past history with no effect on present day

elections." Rec. p. 644.

The trial court erroneously focused only upon the history of
official racial discrimination, discriminatory constitutional and
statutory provisions. However, the District Court in Graves v. Barnes,
378 F.Supp. 640, 643, (W.D. Tex. 1974), noted that the Supreme Court
had in White v. Regester, supra recognized the political and social
facts of life in Texas that it had previously found crucial to under-
standing the operation of multi-member districts in the state.

Political access is not a vapid phrase combined within

a rigid formula, but it is frequently perpetuated by

mores, folkways, and customs. It is not necessary to

establish that minority voters are being legally disin-

franchised. We are permitted to explore the entire en-

vironment and to measure its political pollutants. Texas

has historically been a one-party state with a history

pock marked by a pattern of racial discrimination that has

stunted the electoral and economic participation of the

black and brown communities in the life of the state.

This topic will be discussed in detail under the third primary factor
of "effects of past discrimination." However, for here it is clear
that the court in reaching its conclusion considered only the de jure
factors and not the total discriminatory environment.

The court correctly found that there have been no members of either
minority group elected to the Lubbock city council, but excused this
total lack of access by noting that the Lubbock Independent School
District has had one black and one Mexican-American elected to its
board, and further that one Mexican-American has been elected to the
state legislature in District 75B. Success in these two limited areas

s

proved to the Court that

since the removal of official restrictions on voting

and registrations minorities have been and continue

to be elected to public office in Lubbock elections,

and therefore, what has been a pattern of dispropor-

tionately low numbers of minorities being elected to

public positions, has undergone and is still undergoing

change. Reec. p. 644-45.

The second Kirksey factor inquires into the disproportionately
low number of minorities elected; however, since Lubbock was organized
in 1909, no minority has ever been elected to the Lubbock city council.
Election to the school board in two recent cases is not comparable data
upon which to base a finding of access. First, the school board does
not have a majority vote requirement, but trustees are elected by a mere
plurality. Tr. pp.1268, 69, and 71. Second, the turnout in school
board races has been historically much lower than in races for city
council and, therefore, the chances of a minority vote being submerged
by the white majority are much less. For example, in the 1974 school
board race in which the Mexican-American was elected, the total votes
cast were only 8,000 and he won by a 400 vote plurality, which he
attributed to heavy voting in predominantly Mexican-American and black
areas. Tr. pp.1268-1270. But in the 1974 city council election, the
turnout was some 28,600. Stipulation H.

The race in state legislative District 75B is also not comparable

data upon which to base a finding of minority access. District 75B

was originally a multi-member district which was overturned in Graves v.

Barnes, supra. A Mexican-American was only then elected from the new
single member district, which included a substantial portion of the

minority and minority influenced areas in Lubbock. Tr. pp. 1137-1140.
Furthermore, the Mexican-American that was elected had previously lost

three at-large elections. afbe
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Therefore, the court's conclusion that there is real access to the |
election process in Lubbock is not supported by the evidence when more t!
surface factors are studied. As the District Court stated in Bolden v.
City of Mobile, Alabama, supra, 387, the court has the duty to look
deeper, rather than rely on surface appearances to determine if there
is true openness in the process and determine whether the processes
leading to nomination and election are equally open to participation by
the group in question. One indication that local political processes
are not equally open is the fact that no black person has ever been
elected to the at-large city commission office. White v. Regester, supr.
766.

The third Kirksey factor, the lack of responsiveness, is dis-
cussed fully in the section of the brief on responsiveness, however,
here it should be.na:ed that the conclusions the court drew as to lack
of responsiveness are not supported by substantial evidence, that the

|
court has taken a too restrictive view of the elements of responsiveness,

and that it again has failed to consider more than surface data in
making its inference of responsiveness.

The court recognized that minorities in Lubbock have suffered and
are still suffering from a depressed socio-economic status which makes
their participation in election processes difficult, however, it did
not draw any inference from this fact. David v. Garrison, supra, points
to the size of the electorate, the time, money and number of persons
needed for an effective campaign as crucial factors regarding access.
Graves, supra, at page 720 condemns such discrimination among candidates
and political groups on the basis of wealth. The court further found
that it simply costs more for a candidate to run and to communicate

with his electorate in a multi-member district than it does in a single
-13-
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member district. Therefore, the depressed socio-economic status of

minorities in Lubbock is an initial barrier to an effective campaign

in an at-large district. Furthermore, in looking at all the political

realities, a depressed socio-economic status certainly acts as a barrie:

to participation in community processes in general. VWhite v. Regester,
Supra, at 768.

Finally, the court found that there is a majority vote requirement

for election, but excused this burden by arguing that there is no

majority vote requirement as a Prerequisite to nomination for any city

council race. The excuse does not persuade. City council races are non

partisan. Any person may file to have his name placed on the ballot.

Nomination is not applicable to city council races. It is a factor

only in par:& Primaries whereby one candidate among many becomes the
nominee of the party. In Lubbock, the majority vote requirement is

imposed not for nomination but for election. It is very significant

that the Lubbock city charter was amended in 1964 to change the system
of election for city council from a plurality to a majority.
N, Amendment No. 4.

Stipulatior
As a sidelight, on the same ballot Amendment No. 2
provided that the city should have the right to levee and collect an
annual poll tax upon all male inhabitants between the ages of 21 and 60.
The change from plurality to majority passed 934 to 57, and the poll

tax amendment passed 895 to 89. The Fifth Circuit in Bolden v. City

of Mobile, Alabama, supra, 243, stated that the court is not restricted

to the Zimmer factors per se but may prove similar onmes.

The duty of
the court is not to be bound strictly by the absolute words of an element
in the doctrine of access but to examine the sense and effect of that
doctrine.

The Kirksey court after enumerating the 5 factors, delineated some

-14-
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Kirksey, supra, l44. ¥
Listed below are those 13 factors and the place, if any, where proof of

13 elements that the plaintiffs had established.

such factors appear in the record of this case.

1. No black ever been elected. Rec. p. 642

2. Poll taxes and literacy test as impediments to voting. Rec. P.

3. Segregation principles adopted by political parties. Rec. pp.6:

4. Property ownership requirements to run for offices. No evidence
in record.

5. Disproportionate education. Tr. p. 961.

6. Disproportionate employment, Rec. p. 664,

7. Disproportionate income level. Rec. p. 664.
8. Disproportionate living conditions. Rec. p. 654.

9. Systematic exclusion of blacks from juries.
in record.

No evidence

10. Dual school system. Rec. p. 669.
11. Bloc voting. Rec. p. 646.
12. Requirement of majority for election. Rec. p. 64l.

13. Prohibition against single shot votini. See discussion infra.
Graves v. Barnes, 378 F.Supp. 640, 654 (W.D. Tex. 1974).

Therefore, of the 13 factors identified as proven in Kirksey, 10
of those were found by the court below and one more, the anti-single
shot voting requirement, should have been found by the court below.
The evidence

found by the court compels the finding of lack of access.

The inference then of lack of access is inescapable.

Thus as the Kirksey factors were related to the Lubbock election
system, the court took a mechanistic and literal approach, and did not
consider all the relevant evidence that relates to each factor, and
therefore fell into error. Such error is an error of law which the
appellate court may freely correct. Hendrix v. Joseph, 559 F.2d 1265,

1268 (5th Cir. 1977).
=15a

Not only was the court too restrictive in looking at history of
discrimination, but it also placed upon the plaintiffs burden of demons
ing a causal relationship between the previous discrimination and denia
of access to political participation by blacks and Mexican-Americans,
Rec. p. 645. Kirksey, supra, at 146, teaches that the trial court shou
not place upon the plaintiffs the burden of coming forward with evidencc
that the long existent and recent history is still current history at tt
time of trial. It is error to place upon plaintiffs the obligation of
proving a causal relationship between educational and economic deficienc
and the denial of access to political life.

The court found that many blacks and Mexican-Americans do not vote
because they have an attitude that there is no use in doing so since
a minority candidate could not be elected to office in any event. Howev
the court minimi;ed this belief of minorities as being "merely a sub-
jective barrier in the minds of some of the minority group members" that
has no relationship to the actual facts as they exist. The testimony
of plaintiff's expert witness, Dr. Charles Johnson, Tr. p. 1481, de-
monstrated that in Lubbock minority candidates have consistently been
overvhelmed by the vote preferences for non-minority candidates in the
non-minority precincts, which fact supported his conclusion that the
at-large system of elections for city councils tended to dilute the full
strength of minority citizems. Furthermore, Tr. p. 1486, his study of
the electoral history of Lubbock demonstrated that the at-large system
apparently lowers minority participation rates in local government in
terms of lower voter registration. The registration in minority precinc
Tr. p. 1496.

Because of the history of no minority ever having been elected to

is 55%, whereas in non-minority precincts it is 68%.

the city council in Lubbock and because of the demonstrated fact that
-16-
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minority preferences are overwhelmed by the white majority, the feeling \
of minorities that it is pointless to vote has basis in reality.

Johnson further pointed out however that when it appears that a minority \
candidate has an opportunity to win, the turnout appears to be much |
higher in minority precincts. A good example was the 1976 city council

Tr. pp. 1501, 1502.

Furthermore, discrimination is essentially a psychological event

election and also the 1976 democratic primary.

as plaintiff's witness Andres Tijerina, the historian, testified. Tr.
p. 829. "It is very obvious that having had the experience and neglect
and discrimination, the Mexican-Americans should not even feel that they
should bother to run for office or to become involved in politics."

The courts have also spoken in psychological terms regarding participatio
of minority candidates. For example the District Court in Bolden, supra,
389, found that tt;e structure of the at-large election combined with
strong racial polarization continues to effectively discourage qualified
black candidates from seeking office or being elected, thereby denying
blacks equal access to the slating or candidate selection process.

The court then proceeded to suggest that the defeat of minority
candidates could very well be attributed to lack of public identification
experience or other similar factors which apply to both minority and
non-minority candidates. There is no evidence in the record to support
such a finding and such exculpatory evidence must be based upon proof,
not speculation. The court further excuses the lack of success of
minority candidates by stating that in one instance a minority candidate
received more money from non-minority contributors than did his non-
minority opponent, and in another instance one minority candidate
received more contributions from her own nationality than the success-

ful white candidate received from the majority group. In the first

o

instance, it is expenditures, not contributions, that is the critical

factor in running a political race. In the second instance, the court

has misstated the facts regarding contributions. The candidate which
the court had reference is Maria Mercado who reported cash contributions
of about $900 plus a tapestry valued at $4,000, from the sale of which
she only received about $240. Therefore, her actual cash contributions
were some $1,140, Tr. p. 1228. The transcript on page 1260 reflects

that the contributions of other candidates were: Adderton, $1,011,
Bob Smith, $1,900, and Glad Norman, 81,435, all Anglo, all but one
of whom received more in contributions than did Ms. Mercado. This
finding is clearly erroneous.

A final element, polarized voting, found by the court, Rec. p.
646, has been characterized by the 5th Circuit in Bolden, supra, 243
as an indication of lack of access. However the court below drew no
conclusion from this finding whatsoever.

Given the court's failure to look at all relevant factors, it's
misinterpretation of the import of factors looked at, and its mis-
statement of certain facts, it is clear how the court resolved the
primary factor of lack of access in favor of the defendants. However,
a reading of the record as a whole compels a finding of lack of access
in favor of plaintiffs, such an error is an error of law for which
the appellate court may substitute its judgment free of the "clearly
erroneous' standard.

Section II: Responsiveness

The trial court erred in finding that the City of Lubbock is res-
ponsive to the needs of minorities.

The Fifth Circuit has noted that the district court's task in
considering evidence under the responsiveness criterion is a singularly

-18-
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factual one.

Bolden v. City of Mobile,Alabama, supra, 244. Two
carlier cases, David v. Garrison, supra, 928,and Hendrix v. Joseph,
supra, 1268,had divided the inquiry into two distinect facets: (1)
the provision of municipal services to neighborhoods populated by
minority group members; and (2) the distribution of municipal jobs
and appointments to various boards and commissions. The court below
followed this division, however, Bolden does not support limiting the
inquiry to these areas alone. Bolden also considered cases of police
brutality, mock lynchings and cross-burnings, failure of the city to
take positive, vigorous and affirmative action in matters of concerns

to blacks, suits against the city to desegregate police and fire depart-
ments and to open city facilities to allow equal access. Bolden, also
considered the fact that black neighborhoods were characterized by a
greater share of infant death, major crimes, TB deaths, welfare cases
and juvenile delinquency. They further considered the fact that com-
missioners had relatively less contact with the black community, and
hence were not as likely to know black citizens who were qualified
and interested in serving on committees. Furthermore, the Fifth
Circuit has noted in Zimmer v. McKeithen, supra, 1305 that the factor
of responsiveness is significant, but it is not decisive; they reiterated

this position in Nevett v. Sides, 571 F.2d 209, 229 (5th Cir. 1978).

Testimony by Plaintiff's expert witness, Dr. Charles Johnson,
indicated that responsiveness should be considered under at least four

catagories. Tr. pp. 1503 and 1504.

Dr. Johnson based his discussion

of the types of responsiveness upon an article by Harvey J. Tucker and

FE TR R R W W R NERRNNNERRE!

L. Harmon Ziegler, "School Board Responsiveness,' Lepislative Studies
Quarterly, III, 2, May, 1978, pp. 213-237, which article was based

upon a prior article by Heinz Eulau and Paul D. Karps, "The Puzzle

-19-

of Representation: Specifing Components of Pesponsiveness,'

Studies Quarterly, 2, August, 1977, pp. 233 to 254.
Those types of responsiveness are:

Legislative

(1) "policy responsiveness"
meaning an inquiry into the meaningfulness of the connection between
the constituents policy preferences (demands) and the policy conduct
of the governmental body. Policy responsiveness is also characterized
as being congruence or concurrence between the policy demands and the
policy conduct; (2) "service responsiveness' which is the advantages
and benefits that a representative is able to obtain for a particular
constituent through personal intervention. Such responsiveness is also
known as non-legislative responsiveness; (3) "allocation responsiveness"
means that which representative's efforts to obtain publicgoods and
benefits not shared by the entire polity. Such allocation responsive-
ness really applieé only to single member districts and has no applica-
tion to at-large districts since public goods and benefits nbtained on
behalf of one constituent is shared by all constituents in general;

(4) "symbolic responsiveness" meaning the manipulation of political
symbols in order to generate and maintain support.

It is recommended that the consideration of responsiveness under
the above categories will provide the broader inquiry of Bolden. The
limitation ;:f the inquiry into municipal services and distribution
of municipal jobs and appointments concentrates only on '"allocation
responsiveness' which has no real meaning in an at-large system.
Inequality of allocations could be discussed with an at-large system
and such is taken to be the focus of the inquiry into responsiveness
by the court below and by the Fifth Circuit in David and Hendrix.
However, it is clear from a close reading of Bolden that the inquiry

into responsiveness is much broader than a mere surface inquiry

-20-
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into the inequality of municipal services and jobs and appointments. }

First, however allowing for the purpose of argument only, that
the inquiry into responsiveness is limited to those two facets, the
court's conclusion of responsiveness is not supported by substantial
evidence; rather, the evidence considered by the court, and ignored
by the court, forces the inference that even under this limited sphere
of inquiry the City of Lubbock has not been responsive to the needs of
minorities.

Considering the inquiry into provision of municipal services, it

is important to note that many of the municipal services quoted by

the court as supportive of an inference of responsiveness have only
heen provided to minority areas after the advent of federal monies ‘
and are today still being provided primarily through federal funds. ‘
Such action has been condemned by Ausberry v. City of Monroe, Louisiana,

F.Supp. 460, 465,

(W.D. La. 1978), which said that
"though the city has attempted to show its responsiveness ‘
to the particularized needs of black citizens in the city, |
it is clear that nearly all the funds expended on the pro-
ject held up as examples were 100% federal funds and out of
necessity had to be spent in certain blighted areas which
had minority representation, all pursuant to federal regulations."
For example, the public housing administered by the Lubbock Housing

Authority was financed with largely federal monies, but it is clear

from the testimony that the City of Lubbock, even conceding that use

of federal money indicates some degree of responsiveness, which we do

not, has relegated the minorities to the oldest and most dilapidated

housing projects while saving the newer, better kept housing projects

Tr. pp.108, 110, 123, and 137.

showed that the city has been reluctant to accept federal funds, for

for the white majority. The testimony

when the OEO first came to Lubbock in 1967, it attempted to get city

|

: |
|
|
1
|
3
1
1
|
1
1
1
|
|
|
]
[

sponsorship but the city refused to assume this role. Tr. p. 618.
This lack of interest continued in 1970 when the city refused to act
as sponsor for a neighborhood youth program which served a majority
of blacks and Mexican-American children. The summer program was
eventually sponsored by the county. Tr. pp. 933, 934, and 950.
Although not related directly to the city, but illustrative of the
general atmosphere of reluctance to assist minorities in Lubbock,

was the action of the Lubbock School Board in 1977, in turning down
the school breakfast program, which would benefit primarily low income
and black and Mexican-American students. The vote was 5 to 2 with the
black and Mexican-American school board members being the only ones
voting to accept the program. Tr. p. 1284. Many of the parks which
were cited by the court as created for the use and benefit of minorities
were financed to a-large extent by federal community development funds.
One of City's witnesses testified that of the 18 projects for renovation
or new construction in the minority influenced areas, at least half
were in the Canyon Lakes Project which is funded by revenue sharing,
community development and Bureau of Reclamation money. Tr.

1749.

pp. 1707,
But for renovation and new construction in white areas, the
money was primarily city funds. Furthermore, open space funds were
used in the acquisition of the Davis,George Wood and C. W. Ratliff
Parks. Greenfair Manor Park was purchased with Urban Renewal funds.
Senior Citizens Centers are funded federally, Tr. p. 1711, as are
nutrition sites. 1713.

Tr. p. The library was built with both bond

funds and federal funds.
The predecessor to the Community Development Program was the Urban
Renewal Program. Urban Renewal was two-thirds federal funded and one-

third city funded. However, the city's share was generally in-kind

-22-
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contributions. These in-kind credits which do not necessarily have '
to come from the city, but can come from school districts and other
authorities. For instance, the city only put $3,400 cash into a
project that cost over 12 million dollars. The Neighborhood Develop-
ment Project, which cost 18 million dollars in Urban Renewal dollars,
the city's share being primarily non-cash credits, was primarily to
recover from the 1970 tornado. Tr. pp. 1847 to 1859.

The Community Development Coordinator for the city testified
that maintenance costs are available through Community Development funds |
and that the City of Lubbock has not chosen to apply for them, in
contrast to the court's statement that the city has many obligations
regarding the use of CD funds. Rec. p. 657. She further testified
that the city provided some 250-300 sq. ft. of office space for her-
self and her assistant in return for about 20 million dollars worth of
CD federal funds. Thus it is obvious that many of the municipal services|
which the court cites as being indicative of the responsiveness of the |
city government are in fact financed with federal monies and are required
to be spent in minority areas. Spending federal funds which according
to law are to benefit minorities can hardly be characterized as res-
ponsiveness to the particularized needs of minorities. And it certainly
is not the vigorous, affirmative action contemplated by Bolden.

The Court cited the use of Community Development funds by the
city as an example of responsiveness. However, it is clear from an \
examination of the areas of expenditures that the city has been

spending CD funds in place of city funds for parks, street lights, |

traffic signals, street paving, utilities and water in minority areas.

[
The obligation of the city is to distribute local tax dollars equitably, ]‘

then spend federal dollars in the mandated areas.
-23-

Ausberry, supra, 465.

One federally assisted program cited by the court ac beneficial
tominorities is the Lubbock Civic Center, which is a convention hall
rented by the city to various groups. Any benefit to minorities
is only very indirect. Tr. pp. 1840-1841.

Upon a closer examination of the evidence, distribution of
municipal jobs and appointments also found by the court to be indicative
of responsiveness are not distributed as even handedly as the court
would have us believe.

The court found that "it is obvious that many minorities are in
low paying job classifications." Rec. p. 664. The teaching of Bolden,
supra, is that such a finding is certainly one element in inferring
lack of responsiveness, but the inquiry in Bolden is to employment of
minorities by the city in the higher levels, rather than in the lowest
levels. The court's conclusion that the city is making some progress
in the area of hiring is not supported by the record. Stipulation MM
reveals that whites and Mexican-Americans have about the same average
job longevity, however, there is a significant difference in average
salary. As a whole, the percentage of minorities employed by the city
are roughly equivalent to the percentages in the work force, but 42%
of the whites are earning above $13,000, while 37.4% of the blacks
earn less than $8,000 and 47.1% of the Mexican-Americans earn less
than $10,000. If minority distribution in all pay grades were equal
to the white distribution, then there would be 15 blacks and 52 Mexican-
Americans in the top two pay grades. The chart reveals that there are
no blacks and only two Mexican-Americans in those grades.

As Lo the supposed increased employment of minorities, a study

of Stipulation FF and EE reveals:

=24~
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YEAR WHITE BLACK MEXICAN-AMERICAN
— PERCENTAGE OF ALL EMPLOYEES BY ETHNIC GROUP IN
TOP TWO CATEGORIES OF EMPLCYMENT
1973 24.5% 2.1% 1.9%
1978 24.7% 1.5% 2.6%
PERCENTAGE OF ALL EMPLOYEES BY ETHNIC GROUP IN
LOWEST CATEGORY OF EMPLOYMENT
73 8.6% 29.2% 63.6%
1373 12.1% 62.6% 61.5%
PERCENTAGE OF NEW HIRES BY ETHNIC GROUP IN THE
TOP TWO JOB CATEGORIES OF EMPLOYMENT
1974 9.6% 2.7% 1.5%
1978 10.8% 2.2% -0~
PERCENTAGE OF NEW HIRES BY ETHNIC GROUP IN THE
LOWEST CATEGORY OF EMPLOYMENT
1974 16. 4% 59.5% 67.6%
1978 25.1% 66.7% 70.1%

It is clear that minorities have not progressed at all, but have com:inu(J,
to be hired in the lowest job category in ever increasing percentages.
The court excuses the failure of the city to make any progress
whatsoever by stating that it agrees with the defendants that minority
groups in professional skills categories are sought after on a very
competitive basis by private industry. There is absoluctly no support
in the record for such a finding other than the bald-faced ascertion
of city's witnesses, No evidence whatsoever was offered as to what ‘
efforts the city has made to recruit minorities into the higher paying
jobs with the city. The teaching of the U.S. Supreme Court in McDonnell
Douglas Corp. v. Green, 411 U.S. 792, p. 802, is that once a complainant
has established a prima facie case of discrimination, the burden shifts
to the defendant employer to articulate some ligitimate non-discriminatox

Scott v. City of Anniston, Alabama, 430 F. i

S |

reason for the situation.

Supp.508, (N.D. Ala. 1977) notes that statistical comparions make a
prima facie case of racial discrimination in employment, and then
defendants must offer evidence to justify the failure to hire minorities

The Fifth Circuit has said in U.S. v. Hays International Corporatiom,

456 F.2d 112, 120 (5th Cir. 1972) the inference of racial discrimination
arises from the statistics themselves and no other evidence is required
to support it. It is not necessary to show the availability of skilled
minorities in the community to perform the jobs in question because

the burden of going forward and showing the lack of qualified minorities
is upon the defendant. Therefore, the city totally failed in their
burden, and the court erroneously concluded as a matter of law that

the City of Lubbock has been non-discriminatory in its hiring practices.
Such discrimination is a strong indication of lack of responsiveness.

As to the appointment of minorities to boards or commissions,

the testimony clearly shows that minorities are primarily members of
those boards and commissions which have as their responsibility partici-

pation in some federal project. For instance, one black witness was

a ber of the C ity Advisory Board which deals with a federal

grant, Tr. p. 72, but there are no minorities whatsoever on the
Electric Utilities Board, the Zoning Board of Adjustments, the Plumming
Board, the Building Board of Appeals and the Cemetery Board. Tr. p. 217
The Board of Civic Development, also a city board, had no minority
members until last year. However, an inquiry into its history is very
interesting. The Board of Civic Development and the Chamber of Commerce
which is predominantely a white organization, are approximately one

and the same. Tr. p. 2147.

Those that are elected to the Chamber of
Commerce Board are the same people elected to the Board of Civic
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Development, Tr. p. 2179. The Board of Civic Development receives a city
budget of $550,000, Tr. pp. 2147-48 which because of the interlocking

directorates of the two boards is equivalent to the white Chamber of

Commerce being funded in equal amounts. The Mexican-American Chamber

of Commerce receives absolutely nothing from the city. Tr. P. 2148.
Furthermore, the Urban Renewal Agency is located in a building that
is owned by the Chamber of Commerce, which in turn leases the land
that the building is on from the city. The Urban Renewal Agency pays
rent to the Chamber of Commerce, $1,337.50 a month, and it is paid
out of CD funds, whereas the city leases it to the Chamber of Commierce
for a dollar a year. Tr. pp. 1872-74.

In other areas, the city has waited for lawsuits and major demonstral
tions before beginning to respond to minority needs. The '"March of Faith|
in 1970, which was- the minority community's response to repeated cases
of overuse of force by the police department, Tr. p. 621, resulted in
the city saying that they disagreed with the grievances as presented
by the community and a few days later buying heavy riot equipment.

T . 671,

The court's example of the installation of a traffic light fails
to mention the fact that it was installed one hour prior to the time
in which minorities had threatened to block the intersection with

bodies in frustration over the city's delay.

648-49,

Tr. pp. 28, 52; Rec,

The symbolic response of the naming of a park with a name important
in Mexican-American heritage is not indicative of responsiveness of
the City of Lubbock, but rather is indicative that it takes threat of
a federal lawsuit and a major demonstration to get the city to respond,

Tr. pp. 1012-27.

:
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The garbage strikes of 1968 and 1972 provide another example
of the lack of responsiveness of the city. Ninety-nine percent
of garbage workers were then Mexican-Americans. In 1968, after the
employees had tried to convey their problems to the city through heads
of departments and the city manager and never received any response,
they engaged in a work stoppage. The city responded by firing all
of them and they organized a protest march from Guadalupe Park to
city hall. They were eventually rehired. The 1972 strike is even
more indicative of the lack of response. At this time after going
through many procedures to request pay increase, the response of the
city was to go ahead and approve the budget without any pay increase
whatsoever. At the public hearing on the budget, about 250 to 300
people showed up at the city council's chamber and the response of the
city was to line it with police and police dogs. Finally, interven-
tion by the federal government in the form of a representative from
the Justice Department persuaded the city council to meet with the
strikers, rehire them, but with no pay increase. Tr. pp. 1068-1091.

The only response to any of these mass demonstrations was symbolic,
the creation of a "Human Relations Commission" with black, brown and
anglo participants. Every witness that testified regarding the Human
Relations Commission felt that it was a make-work group, was not res-
pondent to the needs of the community and in the words of one witness
it was "a bone for the blacks and browns without the meat." Tr. p. 582.
The chairnan of the Human Relations Commission, a city employee, testific
that in his opinion the Human Relations Commission was not responsive.

Tr. p. 455. He gave one example that when the city was in 1978 con-
sidering a public accommodations ordinance, the chairman was told by

his supervisor that "we will have to do what the people upstairs want
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us to do. We will try to block." Tr. p. 429. The public accoxmnodations“
ordinance was finally passed by the city council in a weakened version
from that proposed by the Human Relations Commission.
Several lawsuits have been filed against the city to make them l
treat minorities equally. One of the most dramatic is the suit filed l
by the original plaintiff in this cause, a black attorney, in 1969
against the City of Lubbock in order to allow him to bury his deceased

(Autrey Gene Gaines v. City of Lubbock

Cemetery Board, et. al., CA5-687 November 11, 1969). This was long

wife in the Lubbock cemetery.

after the city had taken over management of the cemetery beginning

in 1948 and ending in 1958. Tr. p. 2027, Rec. p.- 650. The court's
conclusion that the inequalities in administration were removed

as quickly as possible after the city take over is not supported by
the facts. The court took judicial notice of two suits filed against
the city and county U.S. v. Lubbock Independent School District, 455
F.Supp. 1223, (N.D. Tex. 1978), remanded 8-9-79 #78-2526, in which
vestiges of discrimination were found; Vest v. Lubbock County Commis-

sioner's Court, 444 F.Supp. 824 (N.D. Tex. 1977), in which the county

was ordered to stop segregating prisoners by race. The city was also

subject to a suit in 1976 alleging discrimination in the hiring of

police officers. The

Furguson v. Alley, Chief of Police, #CA-5-818.

trial court also heard a Title VII case against unions in the area

in 1971. U.S. v. T.I.M.E.-D.C., Inc, 335, F.Supp. 246 (N.D.Tex. 1971),
517 F.2d 299 (5th Cir. 1975), 431 U.S. 324 (1977), 517 F.2d 299

(5th Cir. 1975).

These last two cases were not noted by the court
on the record, but were heard by Honorable Halbert O. Woodward. A

employment discrimination suit, EEOC v. Johnson Mfg. Co., CA #5-74-54

Tr. p. 455 ££. |

is pending in the same court.
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Thus the situation in Lubbock is similar to that in Bolden, supra,

P. 400, in which the District Court noted that it took orders from
the court in order to desegregate and allow access to minorities.
One of plaintiff's witnesses, a historian, testified that in
his study of the history of Mexican-Americans in Lubbock he had never
found an instance in which the city unilaterally initiated improvement

for Mexican-Americans, It always took some demand upon the city in

Tr. p. 830. The District Court in Graves v.
Barnes, 378, F.Supp. 640, 653 (W.D. Tex 1974) noted that:

order to get them to act.

"not unlike the blacks in the deep south
in Lubbock County were received by most of the dominant anglo
population not as a fellow human being, but - in the words of
one historian - as a species of farm implement that comes

, the Mexican-Americans

maturing of the cotton, that requires no
consideration during the period of its usefulness,
grotection from the elements,
arvested vanishes into limbo
the next harvest season rolls

needs no
and when the crop has been
or forgotten things - until
around."

The court made much of the fact that the City Health Department's

budget had been increased dramatically over the last few years, but

the record indicates that most of this improvement has been made within

the last ten months, after the filing of this lawsuit, and was a

direct result of the hiring of one of plaintiff's witnesses, as a

Health Director. She testified that the annual budget for the Health

Department now is $1,100,000 but that it is inadequate; that based
on studies it should be at least $1,750,000. She noted the one thing

very unusual about the Lubbock budget is that it includes some $225,000
for vector control, an unusually large amount. The city of Waco,
Texas, similar in size to Lubbock has a budget of only $15,000 for
vector control. The history of the Health Department indicates:
in 1954 there were 31 employees,

that
today there are only 52; that the
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program for pre-natal care was stopped in 1976 and only recently
renewed; it has 9 nurses and should have 16; the department should
have 15 health inspectors but only has 10. The more revealing

fact, considering that the Health Department serves primarily blacks
and Mexican-Americans, is that plans initiated in 1954 for the creation
of out-patient facilities for the indigent, also known as well-child
clinics, were never implemented. It is the only Health Department
that the witness knew of which did not have well-child clinies.

724 to 755.

Tr.
PP- As the court recognized, Rec. p. 650, Lubbock has
the seventh highest infant mortality rate of cities its size in the
country, and many of these deaths have been within the minority com-
munities. The court failed to draw the inference that the lack of
pre-and post-natal child clinics could be directly responsible for this
infant mortality rate. The example of the Health Department is one
of long neglect and the beginning of attempts to clear up the situa-
tion only after this lawsuit was filed.

Regarding the living conditions of minorities, the court found
that they were generally bad, Rec. p. 654, but it did not place res-
ponsibility for such conditions upon the city. The testimony of witnesses
concerning the Lubbock Housing Authority and the horrible conditions
of two of the older units directly under the autﬁortCy of the city
contradicts the court's finding. Tr. pp. 108 and 123. Additionally,
violations which the court characterized as violation of deed res-
trictions that could not be remedied by the city are so remediable
according to the City Manager, yet he chose to refer the minority com-
Tr. p. 1361.

fact no response at all, since most minorities are so poor that they

plainants to private enforcement. Such a response is in

cannot afford to hire attorneys to enforce covenants.

This lack of respon|
-31- 1
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is an area in which the city is capable of acting, is indicative of
their attitude in general toward the needs of minorities.

The lack of contact with the minority community has been criticized

by the District Court in Bolden, supra, 400, especially as it relates

to lack of knowledge of potential appointees to boards and commissions.

The court below, however, took such lack of knowledge and subsequent
request for a list of names to be an example of responsiveness,
pP. 665.

Rec.

This lack of contact was illustrated in two other events: a

city councilman testified that he regularly read minority publications,
yet identified one that had not been published for two years, Tr. p., 2171

and the reaction of the city council to the report of the Human Relations

Commission as to the need for a public accommodations ordinance was

one of surprise. Tr. p. 431.

The so-called responsiveness of the city, in many cases required
either by the federal government through grants or lawsuits, or a
symbolic response after major demonstrztions, when combined with a
history of discrimination in employment, schools, housing, burial
instances of police brutalitv, current discrimination and the failure
of the city ever to take voluntary, vigorous action on behalf of
minorities, compels a finding of lack of responsiveness. The court's
inference in this arca is not supported by substantial evidence. The
only inference is lack of responsiveness

Section III: Tenuous State Policy Underlying Preference for Multi-
Member Districts

The court erred in finding that the state policy underlying multi-
member district was not "tenuous'.

The court stated the question regarding this primary factor as
follows: "Is the weight of the state policy behind the use of an at-
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large election system weak or strong in comparison to the alleged

infringement on the voting franchise?" Rec. p. 667. The court has
misstated the test to determine the existence or non-existence of
this primary factor. Zimmer v. McKeithen, supra, 1305, states
the test as: "Is there a 'tenuous’ state policy underlying the pre-
ference for multi-member or at-large districting?" This statement of
the test was reiterated in Hendrix v. Joseph, supra, 1270, as "whether
the state policy for multi-member districts can be characterized as
tenuous" is what the plaintiffs must demonstrate under Zimmer. The
Fifth Circuit in Nevett v. Sides, supra, 224 states that a tenuous
state policy in favor of at-large districting may constitute evidence
that other improper motivations laid behind the enactment or maintenanc(
of the plan. It lacer quotes a law review article to state that the
relevance of this inquiry is that "a conscientious decision maker,
however, considers the cost of the proposal, its conduciveness to the
end sought to be obtained and the availability of alternatives less
costly to the community as a whole or to the particular segments of
the community. That a decision obviously fails to reflect these con- ) |
siderations with respect to any legislative objective supports the in-

|

ference that it was improperly motivated. Brest, "Palmer v. Thompson:

An Approach to the Problem of Unconstitutional Legislative Motive,"
1971 Sun.

Ct. Review 95, 121-122. The court, quoting the District

Court. snys that in view of this original dicotomy (the options of
city to choose ward or at-large systems), it cannot be said that
there is a state policy favoring at-large or multi-member districts
for c¢ity councils ian preference to single member ward or election
districts. (Proof that there is no such state policy should suffice
to establish that any such state poliecy is tenuous). Nevett, supra,

230. 33

1
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The word "tenuous'" seems to be misunderstood by several courts
in discussing the issue. The word is defined in Webster's New
Collegiate Dictionary,G.C. Merriam & Co. 1977, as being synonymous
with weak. Therefore, all the plaintiffs need demonstrate is that
there is a weak state policy underlying the preference for multi-
member at-large districts.

Lubbock is a home rule city which is allowed by the State Con-
stitution, Art. 11, Sec. 5, and also the Tex. Civ. Code Ann., Art,
1175, to adopt through its charter either a ward or an at-large
form of municipal government. The at-large plan was adopted by Lubbock
in 1917 and has been amended several times, the most significant amend-
ment being in 1964 which changed the requirements for election from
plurality to majority. Rec. p. 667; Stipulation N.

In situactions .111 which the state law regarding the question of
single member or multi-districts allows the city a choice, the courts
have often found this to be a neutral factor and not one to be found
in favor of either the plaintiffs or the defendants. Bolden, supra, 393.

The court below, however, stated that there is no evidence to
support that at-large system was created with the inctent to discriminate
nor was there any evidence that such a system was maintained for the

purpose of dilution. Rec. p. 668.

The court erred in placing the
burden upon the plaintiffs to establish direct evidence of intent.
The Fifth Circuit has dealt with the intent requirements of Washington

v. Davis, 426 U.S. 240; Nevett v. Sides, supra. The trial court erred

in applying the intent requirement to the individual Zimmer factors.

Rather, the Zimmer factors are circumstantial evidence of intent, not

conclusions which flow from the establishment of intent. As Nevett
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stated at 225, "we hold today that a finding of dilution under Zimmer sufficient to support a finding of unconstitutionality. Kirksey v.

Board of Supervisors, supra. The long history of discriminatory
Texas statutes attached to the court's judgment, Rec. pp. 674-680,

raises an inference of intentional discrimination."

VWere this a Whitcomb case, Whitcomb v. Chavis, 403 U.S. 124 (1971),

the court should test whether or not the use of multi-member district- in combination with the "rather colorful history of Texas segregation

ing scheme is rooted in a strong state policy divorced from the main- statutes and the treatment of Mexican-Americans in Texas' certainly

tenance of racial discrimination. However, as Zimmer points out at supports an inference of intentional discrimination both in the

1305, Whitcomb is not controlling if the state policy favoring multi- initiation and maintenance of the multi-member district system in

member or at-large district is rooted in racial discrimination. Such Texas.

roots can be found best in the statutory and judicial history of the statf Therefore the court's finding that the question of a tenuous

in question. Hendrix, supra, 1269. Such a history is told in Graves state policy should be resolved in favor of defendants is clearly

v. Barnes, 343 F.Supp. 704, 725-6, (W.D. Tex. 1972). erroneous because not only did the court use the wrong question
Texas is a state with a history of rather active segregation
and is a state which has always been a one party state. The
underlying rationales of the Texas tradition of multi-member
districts in metropolitan area might well be precisely those
rationales condemned in recent constitutional decisions. In
contrasting Texas to the situation in Indiana in Whitcomb,

but it applied improper reasoning to its decision regarding intent,

and, assuming even for the purpose of argument that intent is a

factor which applies to each Zimmer factor, then the history of

the same court noted that Texas has a rather colorful history
of racial segregation that exists numerous instances governing
virtually the entire gamut of human relationships in which
this state has adopted and maintain an official policy of
racial discrimination against the Negro. Indeed even the

Texas discrimination in both its law and politics would require
a finding of intentional discrimination. Furthermore, this history

denies the possibility that there is a strong state policy, divorced

Negro's right to vote and participate in the electoral process
has not remained untouched by the state's policy. Therefore
it is not unlikely that Texas' use of multi-member districts
taken in the entirety of Texas eclectoral laws and of Texas
history unconstitutionally infringes the voting rights of
racial and political minorities in all Texas cities that

are now districted as multi-member.

from racial discrimination, favoring at-large districts. The facts
and the case law compel a finding of this factor in favor of the

plaintiffs, or at minimum a finding that the factor is neutral and

¥ - Er W 4 -k SR 4aA 3 J9R 4 4n ax

not in favor of either plaintiffs or defendants.
The same court later stated that there does not exist any rational
Section 1V: Effects of Past Discrimination

state policy explaining the present use of multi-member districts.

Uarnes, 378 F.Supp. 640, 643 (W.D. Tex. 1974)

e i A —.

The court erred in finding tht the effects of past discrimination

Craves

had been eradicated and do not preclude access of minorities to the
Further ore, the Fifth Circuit has pointed out that in states

political system.
in which the legislature is responsible for passing acts to determine

The inquiry regarding the ecffects of past discrimination has been
the form of city and county governments, then inattention of the state

stated in Zimmer v. McKeithen, supra, 1305, as whether the existence

- A

legislaturc is as effective as intentional state action referred to
in Washingten v. Davis, supra; such inattention has been held

-35-
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of past discrimination in general precludes the effective participa-

tion in the election system. This test has been explained in later

cases, particularly Bolden v. City of Mobile, supra, in which the
Fifth Circuit stated that it is not enough that the less subtle means
of diminishing black participation have been removed; discriminatory
official action is often clandestine and politic. This Circuit has
also noted that there are certain indicators of the continuing effects
of past discrimination: disproportionate educational, employment and
income level in the living conditions tend to operate to deny access
to political life. They have said that inequality of access is an
inference which flows from the existence of economical and educational
inequalities. The District Court in Graves v. Barnes, supra, 732,
found that when a minority group is invidiously disadvantaged by the
concomitance of l;overty. Past and continuing discrimination, a restric-
tive electoral system and a peculiar districting scheme which gives it
less opportunity to participate successfully, the court should void
such an apportionment scheme. This Circuit stated in Hendrix v. Joseph,
supra, 1270, that such debilitating effects of past discrimination
have usually been shown by relatively large discrepancies between the

size of the black population and the number of registered voters.

The finding of that court that voting was polarized along racial
lines and that no black had ever been elected to the commission made
it seem apparent that the system suffers from lingering effects of
previous racial discrimination.

The court below made two significant omissions from its statement
of the question. First, it failed to note that the past discrimination |

into which the court must inquire is not only legal but in general.
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Second, it failed to understand that the question is as to minorities
effective participation in the election system, not just simply their
participation.

The effects of past discrimination in Lubbock has been demonstrated
in several matters: the existence of polarized voting, Rec. p. 646,
Bolden, supra, Hendrix, supra; lawsuits against the city and county
alleging racial discrimination, Tr. pp. 1155-1161, Bolden, supra;
differential in registration of voters between white and minority
groups, Tr. p. 1496, Bolden, supra, Hendrix, supra; the absence of

minority elected officials, Rec. p. 642, Kirksey, supra, 642; depressed

socio-economic status of minorities, Rec. P. 646, Graves II, supra, 643
ff; and the existence of present discrimination, Tr. p. 580-81, Graves,
11, supra, 643 ff:

Polarized voting and the failure to register to vote may very
likely be linked in the minority group's behavior. Bolden, supra, stated
that failure to register may be an example of a residual effect of past
non-access, disproportionate education, employment and income levels
or living conditions, or it may be attributable to bloc voting.

The absence of minority elected officials on the city council
is undisputed, and the three that have been elected to the School
Board and Legislature are not truly comparable as explained above in
Section I: Access.

Kirksey, supra, 145, teaches that the significance of the fact
that officials stop discriminating as a result of court orders and
federal legislation is that litigation and legislation was necessary
to remove discrimination, and that it has proved somewhat effective.

The District Court in Graves, II, supra, 643 ff, examined the
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history of Mexican-Americans in Lubbock, and a sampling of their

findings are:

..the all white primary system, the poll tax and ‘
the most restrictive voter registration system in |
the nation have left behind them a pattern of polit-
ical apathy that continues to hinder the participation
of minority groups...

...the current electoral system while no longer marked
by the flagrantly discriminatory practice of the past 1|
retains many features found in the original procedures U
to facilitate minority exclusion.

...Blacks and browns residing in Lubbock have long
suffered from and continue to suffer from the effects
of racial discrimination. A dual system officially
ignored until the 1970 federal court order (316 F.Supp.
1310) coupled with the obvious language barrier has
made a significant impact upon the education level of
Mexican-Americans. Approximately 60% of the Mexican-
Americans drop out of school before the eighth grade
and less than 10% finish high school, although one-
fourth of the public high school students are brown.
Only 18- Mexican-American graduates of the Lubbock
Independent School District have received a college
degree and fewer than three-tenths of 1% of the entire
brown population are college graduates.

...the testimony was uncontradicted that one-fourth
to one-half of the Anglo population still stereotypes
the Mexican-American as lazy, emotional and unmotivated.

Lmﬂ—ﬁ—-llﬂnllq

...the median family income is $3,500 lower than that
in other areas of the county and over 28% of these
families have income below the poverty level.

...Political awareness in the Mexican-American community
is generally low. .

...Twenty-five percent of the Anglo population in the
district would vote against a Mexican-American solely
on the basis of race. I

The evidence indicates that the situation that existed in 1974 |

as outlined in Graves II has changed very little, if at all. One |
witness, chief of social actions for the nearby Air Force Base, stated i

that he had noted a pervasive attitude in Lubbock toward minorities that

he characterized as demeaning, one that he would have expected 15 to

-39-
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20 years ago but not in the 70's, and he had heard the use of many
racial slurs. Tr. p. 628.

Another example of the attitudes still current in Lubbock is the
instance regarding the 1978 city council race by a Mexican-American.
An Anglo who was running in a race for city council in another place
was willing to appear with her in minority areas and lend his support
to her there. However, he was unwilling for her to appear with him in
Southwest Lubbock, an Anglo area, for fear that doing so would be equal
to committing political suicide. Tr. pp. 1143-44.

The trial court callously cast off the concerns of minority members
of their lack of access in the political process by noting that

"the court does find that there is an imagined impediment

to comﬁlete minority participation in the election process.

But, this barrier exits only in the subjective feelings

of minority group members that they canmnot participate

in the election process. The subjective feeling can very

well be explained by past discriminatory treatment afforded

these people but this past action is no longer a real or

objective barrier today." Rec. p. 671.

One feeling of minorities that the court calls subjective, res-
triction of blacks to a certain part of town, was based on a city
ordinance making it a criminal offense to live outside of the area
or to rent or sell to blacks outside of the area.
Tr. p. 1140-41.

Rec. p. 670.

This ordinance
was admitted into evidence. The court misstated

that evidence is its opinion.
Many witnesses testified that one of the reactions of minorities

is fear. Tr. pp. 577, 889.

Another common feeling was that of frus-
tration as to their dealings with city hall. Tr. pp. 1322-24. The

Fifth Circuit in Bolden, supra, 145, Fn. 13 takes seriously such feel-
ings:

a black may think it futile to register. Such feelings are

subjective, but discrimination, apart from the more blatant legally

~40-



- e s A oA o sl om

s o el e e sl sl A

imposed forms of the past, often manifests itself' in what could be
characterized as subjective form, such as feelings of inferiority

and lack of power imposed through psychological and structural means.
For the court to waive off such feelings as being merely subjective
or imagined is not to examine the evidence presented in a true attempt

to find out whether past discrimination still has effects today.

The feelings of blacks and browns of frustration and powerlessness
are based on facts so far as their ability to influence elections
for the Lubbock City Council. As Plaintiff's witness, Dr. Charles
Johnson, testified, minority preferences have always been overwhelmed
by the white majority and the only time that blacks and browns have
voted in significant numbers is when they felt they had a chance to
win. Tr. pp. 1501.-02.

The at-large system corrected in Graves, 1I,

supra, by instituting
2 single member district system for the Texas Legislature in fact
resulted in a Mexican-American being elected to the Legislature. Had
a single member district system been in effect in Lubbock in the 1978
city council race, a Mexican-American would have been a member of

the city council today. Tr. PpP. 1487-88.

The court's finding that the failure of minorities to be elected
is not the result of past or present discrimination was not based
upon the evidence, but pure speculation. The fact that legal impedi-
ments have been removed does not provide access for minorities, given

the history of discrimination. The constitution forbids sophisticated

as well as simple minded means of discrimination. Gomillion v. Lightfoot,
364 U.S. 339, 342 (1960).

The court's finding that defendants had met their burden of proving

-41-
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past discrimination had been dissipated was based Primarily upon the
court's finding that the city had been responsive to minority needs.
The city has not been responsive as discussed above in Section II:
Responsiveness.

The inference of the court that the effects of past discrimination
have been eradicated and do not inhibit access is not supported by
substantial evidence. Rather when all of the evidence is considered
in its proper light, the inference that access is still affected
by discrimination, past and present, is compelled.

Section V: Anti-Single Shot Voting Requirement

The court erred in finding that there is no anti-single shot
voting requirement.

The trial court found that there is no anti-single shot voting
requirement in the éity of Lubbock. However, it did find that candidates
in the city elections run for numbered positions. It cited Bolden, supra,
that in certain situations candidates running for numbered places could
be disadvantages to minority candidates. The court then resolved this
enhancing factor in favor of the defendants since it found no anti-
single shot voting requirement in the city elections.

In so finding, the court committed an error of law, for it is
clear from not only the Supreme Court but many Fifth Circuit decisions
that the combination of a place requirement along with a majority vote
requirement has the same force and effect as an anti-single shot voting
requirement.

Strictly speaking, an anti-single shot voting requirement is a
Provision requiring that each elector cast votes for as many candidates

as thexre are positions. Such a rule has application only in the context
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of an electoral scheme that selects winners by ranking all candidates

in the order of the number of votes they received. Nevett v. Sides,
supra, 217,Fn. 10.

Since Lubbock does not have a pure at-large system, then the
Supreme Court has recognized in White v. Regester, supra, 766, that
the majority vote requirement linked with the so-called place rule has
the effect of reducing the race for each position to a head-to-head
contest in which the racial elemen* is emphasized. These characteristics
of the Texas electoral system, neither in themselves improper nor in-
vidious, enhance the opportunity for racial discrimination. Further-
more, where there is no requirement that candidates reside in sub-
districts, all candidates may be selected from outside minority areas.
This Circuit in Bolden, supra, 245, holds that in a situation in which
candidates run for-numbered positions such a factual finding will sup-
port the ultimate finding that there is an anti-single shot voting
requirement. This holding was reiterated in David v. Garrison, supra,
930, "the system which assigns each candidate to a place on the ballot
and puts him against a single opponent presumably precludes the use of
single shot voting." lendrix v. Joseph, supra, 1270, concluded that
a majority vote requirement and the place system on the ballot precludes
single shot voting.

Lubbock has all of these requirements. The place requirement,
Rec. p. 672, no residency requirement, Rec. p. 672, and a majority
vote requirement, Rec. p. 672, therefore,for the court to hold that
there is no anti-single shot voting requirement, is an error of law

which the oppeals court may freely correct.

-43-
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Section VI: The Aggregate Test
The Fifth Circuit in the recent case of Nevett v. Sides, supra,
has stated that the ultimate issue to be determined in a case alleg-
ing unconstitutional dilution of the votes of racial groups is whether
the district plan under attack exists because it was intended to
diminish or dilute the political advocacy of that group. Intent,
now that the more blatant forms of discrimination have been eradicated
is usually not proveable by direct evidence, but is proved circumstan-
tially. The establishment of the factors outlined in Zimmer raises
the inference of intentional discrimination. The duty of the court
then is to examine each of the Zimmer factors and the weight to be
accorded each and then consider the evidence as a whole as to whether
or not it raises the inference of dilution. Nevett, supra, 224-226.
There is no néed to prove all of the Zimmer factors, rather as
stated in Bolden, supra, 243, "by proof of an aggregation of at least
some of the Zimmer factors, or similar ones, a plaintiff can demonstrate
that the members of a particular group in question are being denied
access." Therefore, not only does the plaintiff not have to prove
every Zimmer factor, but he is not limited to those factors per se,
but may prove similar factors which have the same effect and which
would raisc the inference of dilution. Again it is the evidence as a
whole which controls, and even if some elements could be explained in
terms of legitimate state objectives, still the conclusion that dilu-
tion exists can be drawn from all factors including those that are
explainablce in otherwise legitimate terms. Nevett, supra, 224.
As the Fifth Circuit pointed in David v. Garrison, supra, 925,

dilution is an illusive concept and it is concerned with a sociological
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realities of the election process, and for that reason the court is
permitted to explore the entire environment and to measure all its
political pollutants. See also Graves, II, supra, 643.

Kirksey, supra, states that by proof of an aggregate of at least
some of these factors, or similar ones, the plaintiff can demonstrate
lack of access. For example, Zimmer, supra, 1305 noted that the Supreme
Court in VWhite held the following findings to be sufficient to warrant
relief in Dallas County:

(1) blacks had suffered a history of official discrimination
which affected their right to participate in the democratic
process;

(2) Texas requirements for majority vote is a prerequisite
to nomination in a primary, though not in itself im-
proper enhanced the opportunity for racial discrimina-
tion; and

(3) that black candidates had merely nominal success in the
past in electing representatives due to the indifference
of the Democratic party which controls the slating process
in Dallas County.

The court further found that as to Bexar County the following

facts supported a finding of dilution:

(1) a history of discrimination against Mexican-Americans;

(2) the unresponsiveness of the Bexar County legislative
delegation to the interests of Mexican-Americans.

Thus under the rather minimal requirements of White, supra, the
minority voters are entitled to a finding of dilution, and it is their
position here that they are entitled to a finding under each of the
Zimmer factors. The court's analysis lacked depth and breadth as to

the history of discrimination, the realities of access to the election

process, the history out of which grew the state policy favoring single

member districts, and the supposed responsiveness of the city to minorit;

needs. Its analysis of the anti-single shot voting requirement was

simply wrong.
<bb=

CONCLUSION

The minority votes respectfully request that this Court REVERSE
the decision of the District Court, and RENDER a decision in their
favor that the at-large system of elections for the City Council
of Lubbock, Texas, unconstitutionally dilutes their voting strength,
and REMAND the case to the District Court with instructions to fashion
a remedy of a single member district system that will not dilute their
voting strength and will provide them an opportunity to elect minority
representatives to the City Council. They further request that this Court

stay any future elections until such a remedy has been fashioned.

William L. Garrett
Attorney at Law

100 Main

Fort Worth, Texas 76102
(817) 336-3943
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receipt requested, on this 28th day of September, 1979.

Attorney ét Law
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TRAVIS D. SHELTON & ASSOCIATES

ATTORNEYS ATLAW
1307 - 13TH STREET
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g CERTIFICATE OF INTERESTED PARTIES

The undersigned counsel of record certify that no person,
association of persons, firm, partnership, corporation or other
legal entity has a financial iﬂterest in the outcome of this case
other than those listed in Brief of Appellants (p. i), which list
is accordingly adopted for brevity.

The undersigned do note that this was a class action on the
part of the Appellants (as Deferidants and Intervenor below) with
two classes, being the Mexican-American citizens of the City of
Lubbock and the black citizens of the City of Lubbock. Any more
detailed list of the parties affected by this cause would be

. practically impossible.

This representation is made in order that the Judges of this

Court may evaluate possible disqualification Jecusal.

REQUEST AS TO ORAL ARGUMENT §

The undersigned counsel of record for Appellees herein
believe that oral argument in the above case would be helpful to
the Court due to the length of the record, and for such reason
respectfully request that they be allowed oral argument upon

submission of this cause.
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( )
( SUMMARY OF ARGUMENT )
( )

It is the contention of Appellees herein that the trial
court did in fact consider all necessary matters in determining
its decision following trial on the merits in this case, that
the trial court not only considered all of the Zimmer factors,
but it also considered all of the enhancing factors from Zimmer.
Page numbers referred to in this summary of argument are those
page numbers in Appellees' brief wherein the statements contained
in this summary are more fully explained and elaborated upon.

The Plaintiffs bring their case alleging that the at-
large system of government present in the City of Lubbock, Texas,
is unconstitutional, and have the burden of proof to show that
the application of this system unconstitutionally deprives the
Appellants of their rights. The Appellees say that the at-large
system is not per se unconstitutional, and that the at-large
system as it exists may not be stricken by judicial decision
absent a finding that all of the facts taken in the aggregate
show dilution of minority voting rights. Zimmer v. McKeithen,
485 F.2d 1297 (5th Cir. 1973). Such a finding can only be
predicated upon a consideration of the primary Zimmer factors,
which are access to the political process, responsiveness of
elected officials, weight of state policy regarding at-large
elections, and effect of past discrimination. These four
factors tzken in conjunction with various enhancing factors

are the criteria to be used for determination of dilution or not.
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All of this must be considered in light of previous
case holdings wherein it has been stated that the constitu-
tional touchstone is whether the system is open to full
minority participation and not whether proportional repre-
sentation is achieved. Dove v. Moore (Page 6).

The evidence in the trial court below, when taken in
the aggregate, and when considered under the applicable
standards as set forth in the case law, more than support the
conclusion that the Plaintiffs have failed to establish by a
preponderance of the evidence that the trial court improperly
found that the minorities have access to the political system
in Lubbock, Texas (Page 5 - 16), and that the City of Lubbock
is responsive to the needs of the minorities (Pages 16 - 31),
that the State policy underlying multi-member districts is
not tenuous (Pages 31 - 36), and that the effects of past dis-
crimination have been eradicated .and do not preclude access of
minorities to the political system (Pages 36 - 43).

Consideration of all of the evidence brings about the
conclusion that is evident that in the aggregate, the evidence
dictates that the at-large system in Lubbock, Texas, did not
dilute the voting strenghts of the minorities (Pages 44 - 49),
and that anti-single-shot voting restrictions were not applicable
in this case. 1Indeed, the at-large system permits the perfect
one-person, one-vote goal, and to replace an at-large system

with several single-member districts invites variance from

that goal, and wculd forever p lize the el v

reinforcing the block voting syndrome, and preventing members

of a minority class from ever exercising influence on the

political system beyond the bounds of their single-member

districts. David v. Garrison (Pages 6, 7, 16, 38, 45, and 47).

The District Court was correct in its conclusions as
set forth in its opinion, and this Court should affirm that

decision.
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SYSTEM.

Issue 5: Anti-Single Shot Voting
Requirement.................. 43-44

THE COURT DID NOT ERR IN FINDING THAT
THERE IS NO ANTI-SINGLE SHOT VOTING
RESTRICTIONS APPLICABLE IN THIS CASE.

Issue 6: The Aggregate Test........... 44-49
THE COURT DID NOT ERR IN FINDING THAT

IN THiE AGGREGATE THERE WAS NO DILUTION
OF MINORITY VOTING STRENGTH.

vi

9-18

18-32

32-36

36-42

42-43

44-45

Sad



o e e R iR

g STATEMENT OF TEE CASE é

The Statement of the Case including both the Statement of
Jurisdiction and Statement of the Course of Proceedings and Dis-
position in the Trial Court, as set out on p. 1 of Brief of Appel-

lants, is not here challenged by the Appellees, and is here adopted.

g STATEMENT OF THE ISSUES i

In substance in this Brief the Appellees have adopted the
order of argument of the issues set forth in the Brief of Appel-

lants to which it responds. We have adopted the form of their

ERERERREE

Statement of Issues appearing on p. viii of the Brief of Appellants

earlier herein changing the language of each as by them stated to
the negative. Our response hereinafter follows the order of that
adopted by Appellants, with the exception that our presentation of
applicable facts are incorporated under that subject to which they
are most applicable rather than being consolidated at one point.

It is the position of the Appellees that the court below
correctly rendered judgment upon proper determination of each
issue raised in law and upon a preponderance of the evidence.
That upon those very issues raised by Appellants the Judgment

below is proper and should be upheld in all particulars.

§ STANDARDS OF REVIEW }
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This cause now on appeal was a case tried before the Trial
Court without a jury. WVhen reviewing the findings of the Trial
Court with respect to the evidence presented to it, this Court is
bound by Rule 52(a) of the Federal Rules of Civil Procedure.

"Findings of fact shall not be set aside unless

clearly erroneous, and due regard shall be given

to the opportunity of the Trial Court to judge

the credibility of the witnesses".

This sencencelis to be read in the conjunctive, and the
statement concerning the opportunity of the trial court to judge
the credibility of the witnesses is extremely significant. Indeed,
it has been previously stated that "facts, when seen through the
eyes of Judges familiar with the context in which they occurred,
may have special significance that is lost on those with only the
printed page before them. Sometimes a word, a gesture, or an
attitud;; tells a special story to those who are part of the

surrounding milieu." Mayor of the City of Philadelphia v. Educa-

tional Equality League, 415 U.S. 621, 94 S. Ct. 1323 (1974).
The findings of the trial court are not to be set aside

unless they are determined erroneous. Valley Cement Industries,

Inc. v. Midco Equipment Company, 570 F.2d 1241 (5th Cir., 1978).

This Circuit previously held that trial court findings are clearly
erroneous when:

1. The findings are without substantial evidence to
support them;

«. Where the Court misapprehended the effect of the evidence

3. And, if, although there is evidence which if credible
would be substantial, the force and effect of the
testimony considered as a whole convinces that the
finding is so against the great preponderance of
credib%e testimony that it does not reflect or
represent the truth and the right of the case.

Neal v. United States, 562 F.2d 338 (5th Cir. 1977).

-2-
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Where findings are not supported by substantial evidence,
they are taken to be clearly erroneous. Freeport Sulphur Company v,
S/S Hermosa, 526 F.2d 307 (5th Cir. 1976). 1In applying the clearly
eérroneous test, the question is not simply one of whether the

reviewing Court would have found otherwise, but whether the trial

court could permissibly find as it did. Brown v. Aggie and Millie, Inc.

485 F.2d 1293 (5th Cir. 1973). For purposes of applying the clearly
erroneous test, the rule is that, findings of the trial court
shall not be set aside unless clearly erroneous. A finding is
clearly erroneous when, although there is evidence supporting it,
the reviewing court on the basis of the entire evidence is left
with the definite and firm conviction that a mistake haz been
committed. Casner v. C. I. R., 450 F.2d 379 (5th Cir. 1971)
Clearly, the placement of the burden of proof has been long

established in that the Plaintiffs are required to come forward

-and to produce sufficient evidence to support findings that the

political processes leading to a nomination and election under

the at-large system were not equally open to participation by the
group in question and that its members have less opportunity than
did other residents in the district to participate in the political
processes and to elect the legislators and representatives of
their particular choices, White v. Register, 93 S. Ct. 2332, 412
U.S. 753 (1973), Kirksey v. Bd. of Super. of Hinds Cty., Miss.

554 F.2d 139 (5th Cir. 1977).

Appellees herein acknowledge the Appellants' stated position
at page 8 of their brief that they are suggesting that the "Zimmer
factors" as stated in Zimmer v. McKeithen, 485 F.2d 1297 (5th

-3-
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Cir. 1973), are to be henceforth considered as ultimate findings
of fact and accordingly, the appellate court would not be required
to use the clearly erroneous standard in reviewing the trial
court's determination. Appellee is obviously diametrically
opposed to this proposition and concurs with this Court's pre-

viously stated position in Bolden v. City of Mobile, Alabama, 571

F.2d 238 (5th Cir. 1978) and Nevitt v. Sides, 571 F.2d 209 (5th
Cir. 1978) that conélusions pertaining to responsiveness and
determination under the Zimmer criteria will stand if supported
by sufficient evidence unless "clearly erroneous".

Conclusions with respect to the sufficiency of the evidence
must be determined in light of all of the circumstances as they now
exist and are to be taken as a whole. Nevitt v. Sides supra.

Appellant also takes the position that in construing the
current:'conditions as a whole, the effects of past discrimination,

if any, can be taken to have been erased due to the passage of

time. Kirksey v. Bd. of Super. of Hinds Cty., Miss., supra, and

Wilson v. Vahue, 403 F. Supp. 58 (N. D. Tex. 1975).

ARGUMENT AND AUTHORITIES ;

The fundamental determina;ion to be made by this Court is
whether the at-large and multi-member districting scheme as is
utilized in the City of Lubbock is proper under the circumstances.

It is well settled that such an at-large and multi-member districting
scheme is not per se unconstitutional. Zimmer v. McKeithen, supra.

In determining whether or not such a system in its applica-

tion is unconstitutional, the ultimate issue is whether the

—4-
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districting plan under attack exists because it was intended to
diminish or dilute the political efficacy of the minority group
in question. Nevitt v. Sides, supra.

This Court, in Zimmer v. McKeithen, supra, has approved
certain criteria to be examined to decide whether or not there is
an unconstitutional dilution in any particular scheme. The
criteria set out in.;hat case consists of four primary factors
which generally speak to the issues of denial of access or dilu-
tion and a number of enhancing factors which inquire into the
existence of certain other matters which may suggest the exis-
tence of the primary factors.

The primary factors are (1) access to the political process;
(2) responsiveness of the elected officials to the particularized
interest of the minority communities; (3) weight of state policy
regarding at-large elections, and (4) effects of past discrimination.

A number of enhancing factors were set forth in the Zimmer

case, including the size of the district, the requirement of

fIENRRRREEES

plurality or majority vote for election, anti single-shot voting
requirement, and district residency requirement. The Court is
not limited to the enhancing factors as set forth in Zimmer. The
Court may consider other and similar matters which tend to show

the minority access to the political process or the lack thereof.

§ PRIMARY ZIMMER FACTORS

A, Access to the Political Process

This primary factor is an extremely important factor and in

determining the accessibility of the minority group in question

=5
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to the particular political process, the constitutional touchstone
is whether the system is open to full minority participation, not
whether proportional representation is achieved. Dove v. Moore,
539 F.2d 1152 (8th Cir. 1976). The Dove case continues with the

pProposition that the at-large system is not designed to maximize

the number of minority candidates, but it is not an unconstitu-

tional means of implementing the democratic process. Clearly,

then, we must consider other areas to determine whether or not

the maintenance of such a system is an unconstitutional deprivation

to the minority of their right to access to the political process.

In considering these matters, the fact that city-wide representation

is a legitimate interest and at-large districting is ordinarily

an acceptable means of preserving that interest is another matter

to be considered. Wise v. Lipscomb, 98 S. Ct. 2493 (1978).

Another basic principle in determining accessibility is

the

fact that no one particular minority group is constitutionally

entitled to elect representatives from that group. David v. Garrison,

553 F.2d 923 (5th Cir. 1977), Kirksey, supra, Turner v. McKeithen,

490 F.2d 191, (5th Cir. 1973). David v. Garrison continues with

_ . nettlsomn

the comment that to replace an at-large system with several single-

member districts invites variance from the perfect one-person,

one-vote goal, and forever compartmentalizes the electorate,

reinforces the block voting syndrome, and prevents members of a

minority class from ever exercising influence on the political

system Leyond the bounds of their single-member districts. They

remain forever a minority in their representative influence.

e

The
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determination of dilution vel non must either rise or fall on the
facts of individual cases. Turner v. McKeithen, supra, Dallas County
v. Reese, 421 U.S. 477, 95 S. Ct. 1706 (1975).

In making the decision concerning dilution, we must also be
careful that we do not enfranchise a diluted minority while dis-
enfranchising the majority. David v. Garrison, supra.

While it is clear that there may have been activities within
the State of Texas Ghich restricted the rights of minority's
access to the voting process, it is also clear that even if it
were found that past racial discrimination was pervasive, it must
also be demonstrated that such racial discrimination is recent.

Kirksey v. Bd. of Super. of HindsCt., Miss., supra. In considering

what is recent, one must first define "recent'". Webster's New
Collegiate Dictionary, Page 714, defines recent to be "of or
relating to a time not long past™ or (b) "having lately come into
existence", with synonyms being "new" and "fresh". It is Appellees’
position that in considering all of the facts surrounding this
particular case the Appellants certainly failed to show that

there has been any "recent" discrimination within the City of
Lubbock, itself. Certainly, if the Appellants had met that

burden of proof, we must follow the teaching of Kirksey, and the
Appellees must show that the incidents of the past have been
removed and that the effects of past denial of access have been
dissipated and that there is presently equality of access to the
Political Process. Clearly, Appellees did so show as is described
in later materials on this particular point. Hendrix v. Joseph,
559 F.2d 1265 (5th Cir. 1977), and David v. Garrison, supra, give

",
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us the proposition that the very fact that there have been minority
candidates is suggestive of the fact that there is minority
access to the nomination process. Certainly, the ready accessi-
bility of the ballot position to any citizen of the City of
Lubbock without the necessity of filing fee, Petitions, and other
such restrictive matters brings the conclusion that the minorities
can easily avail themselves of the nomination process and the
election process. It is the ability of the minorities to get on
the ballot itself which is the core of the inquiry as to the
slating or nomination process gnd the accessibility thereby by
any individual or group. Hendrix v. Joseph, supra.

Appellants are quick to cite to the Court a quotation from
White v. Register, supra, at page 1l of their brief concerning
the environment to be considered in determining political access.
They do fail to note, however, that contained within that definition
is the mandate to "explore the entire environment'.

The final element to be considered in applying the law to the
facts hereinafter set forth is that the Appellants have improperly
construed the findings of the trial court with respect to polarized
voting. They state at page 18 of their brief, and properly so,
polarized voting has been characterized by the Fifth Circuit in
the Bolden case as an indication of lack of access. While their state-
ment of the law appears to be correct, the statement concerning the
finding as to polarized voting in this case by the trial court is in-
correct, as may be observed in a close reading of the Court's opinion.

While the original Zimmer v. McKeithen, supra, and White v.
Register, 412 U.S. 755 (1973), pre-occupation with the slating

-8-
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Process has indeed 5een expanded by more recent cases, to include

some other related elements of the whole election process, the

Primary focus of the inquiry has not been changed. It remains

today the law that the Constitution does not demand that each
cognizable element of a constituency elect representatives in proportion
to its voting strength. White 'v. Register, supra. Nor has the

Supreme Court retreated from its rejection of the contention that

at large elections are unconstitutional merely because fewer

minority candidates are elected, even when due to polarized

voting, than would correspond to the minority's position in the

district population. Whitcomb v. Chavis, 403 U.S. 124 (1971).

Lubbock, present and past, has been characterized by an
absence of the arbitrary devises limiting access to the ballot.

All that is required by the City Charter is that the candidate
for Mayor or City Council file a written request to have his or
her name placed on the official ballot with the City Secretary,
designating the position desired, at least 30 days before the
election. Stipulations 48, 49 and 50. No petitions are required,
the ballot does not designate the candidates by parties or organization.
There are no fees or charges for any candidate, either to get on
the ballot or for the election. Stip. 51. There are no property
ownership requirements. Stip. 52. The City government as a
corporate entity does not itself endorse or support any candidate.
Stip. 53. The evidence below disclosed no restrictive selection
or endorsement practices. Both the form of the candidates request,
Stip. "R" and the actual form of ballots used, Stip. "S", are

non-restrictive and not challenged below. Positions on the

-9-
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ballot itself are dfawn in an open "pure chance" drawing, Stip. 56

and no claims of any irregularity in this process appe either

in Stip. 57, or in the evidence.

There is no impediment whatsoever to any candidate of any
race reaching a position on a City ballot on equal footing with
any other candidate. The absence of these candidacy limitations
we submit is as indicative of the racial climate in Lubbock,
Texas. What is even more significant is that when we review the
original proposed Charter of 1917, Stip. "Q", as adopted initially,
Stip. "L" as amended, Stips. ”MT. "N", and "0", and as it now
exists, Stip. "P", and consider the customs and practices of
those early years, is that these candidacy barriers never have
existed.

Not only has the way to the election process been open to
minority candidates, but they have been utilizing the passage as
well. Out of some 61 candidates on the Municipal General Elections
from and including the April 1970 elections through date of
trial, 5 or 8.2% have been identifiable Blacks and 3 or &4.92%
have been identifiable Mexican-Americans. Stip. 30.

At the two most recent Municipal General Elections out of 20
total candidates, 2 or 10% were identifiable Blacks and 2 or 10%
were identifiable Mexican-Americans. Stip. 31.

This all compared with 1970 Census tabulations, Stip, "X",
that indicate that the population of the City of Lubbock as
114,190 White (76.59%), 10,912 Black (7.32%), 23,010 Mexican-
American (15.437%) and other minorities 989 (0.66%). Stip. 67.

The same electorate, Stip. "T", have elected one identifiable

-10-
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Mexican-American and one identifiable Black to the Board of
Trustees of the Lubbock Independent School District. Stip. 63.

An identifiable Mexican-American has been elected State
Representative from a district including part of the City of Lubbock.

It was freely stipulated that neither an identifiable Black
or Mexican-American has ever been elected either to the Council
or as Mayor of the City of Lubbock. Stips. 34 and 36. It is
upon this that appellants have seized, first by improperly equating
election with participation, and then by over-emphasis of the
inferences that may be drawn from this fact. The absence of an
elected minority official from an area with a substantial minority
population has a significance properly; but the lower the minority
population, the less indicative this factor becomes to support
any inference.

The minute minority percentages of population in Lubbock
prior to 1960 and even until 1970 in substance upon mathematical
considerations alone adds little to persuade an inference. Stip.
"X". The current percentages of 7.32% and 15.43% or even if
combined to 22.76% do not escape the area of mathematical impro-
bability alone. Ignoring racial considerations entirely the
pure mathematical odds are 92.687% to 7.32% against an elected
official being Black and 84.57% to 15.43% against this official being

a Mexican-American, respectively nearly 13% to 1 and 6% to 1.

When we turn to consider candidates since 1970, Sstip. 30,
only 5 of 61 were Black and 3 of 61 Mexican-American. The pure
mathematical odds against a minority candidate alone being the
elected official are respectively 12% to 1 and 20% to 1.

3=

—ad



Appellants seize upon the Charter Amendment of 1964 as to
majority vote and poll tax matters as indicative of lack of access.

Appellants' brief at p. 14, notes a "sidelight" that at this

very election the ballot provided for the levy of a poll tax.
This is an absolutely erroneous misinterpretation of statement.
‘ A reading of Amendment No. 2 at this election, see Stip. "N,
shows that this Amendment was for REPEAL of the existing poll
| tax provisions. It is interesting that the poll tax provision
was not effectively removed from the State Constitution until
seven years later.

The majority vote requireﬁent of Amendment No. 4 in the 1964
Charter Amendment also supports no inference in this case. In
Stip. 40, it was noted that four year terms of office for members
of the City Council had been approved by the electorate in the
Charter Amendment election of 1961. Stip. "M"! This change from
the historic Texas limitation of two-year terms for elected officials
had been authorized or enabled by the adoption on Nov. 4, 1958,
of an amendment of Article XI, §11, Texas Constitution. Under
this 1958 constitutional amendment any municipality providing a
term exceeding two (2) "must elect all the members of its governing

body by majority vote of the qualified voters."

An examination of the 1964 Charter Amendment election will
show that all of its subject matter was dedicated to the elimination
of obsolete provisions and removal of inconsistencies. Stip. "N".

Nothing upon the face or history of the 1958 Amendment of
Article XI, §11, Texas Constitution even suggests racial motivation.

Appellants' ignored the Charter Amendment election of 1978,
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which would have iméosed residency upon three members of an
expanded council. These changes were repudiated in the Mexican-
American precincts and lost City wide. Stip. "SS".

We next fail to follow the contention that the Court erro-
neously placed upon Plaintiffs the burden to come forward with
evidence that past discriminatory statewide statutes and practices
continued and the burden of proving causal connection between
these past practices and educational and economic deficiencies
and the denial of access to political life. The trial court found
only at the point of complaint as to defined discriminatory
constitutional and state statutory provisions. All the evidence
in the case as to current minority candidates, election, registration
and voting clearly supported that finding. At p. 33 of the
Memorandum of Opinion it was specifically noted that the ﬁast
discrimination burden had shifted to the Appellees (Defendants)
and that we "have met this burden by a preponderance' of the
evidence. The language which Appellant condemns was of a general
nature briefly mentionhed in connection with another factor.

Appellants then turn to voting registration and partici-
pation records as support for their contention as to both access
and the effects of past discrimination. They claim a registration
in minority precincts of only 55% whereas in non-minority precincts
it is 68%. There are four considerations against which to judge
the significance of this difference. First, it is not in line of the
considerations of deviation discussed at length in the record, a
significant difference. The witness never established whether it

was within the standard deviation which should be anticipated or
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not. Second, even-assuming a significance the fact of existence
does not establish its cause. Third, the efforts to secure
minority voter registration by a wide cross-section of community
groups is spread at length across the record. Fourth, minorities
in Lubbock are actually turning out to vote significantly above
the average for other cities in the State regardless of the
system of government. The average for turnouts for municipal
elections in Texas runs from only 10% to 20% of registered
voters. Tr. 2284. The average for Lubbock over the elections
since 1970 is nearly 41%. Tr. 2286. In 1978, the predominantly
Black precincts turned out 38.4% of their registered voters,
while the key white precincts only reached 24.3% and the Mexican-
Americans reach 19.2%. The City-wide voter turnout was 32.7%.
Tr. 2287-2288. Voting turnouts were 'clustered about the mean."
Tr. 2280, and the total turnout for each race was higher than
most cities in Texas. Tr. 2285. All minority precincts came
fairly close and within the standard deviation. Tr. 2279-2280.
Appellants' protestations as to the psychological effects of
their experience and neglect simply go aground on the voter
turnout records, and find insubstantial support even upon the
registration figures. It is no comfort to Appellants to tie
these contentions to those cases combining diverse factors with
strong racial polarization, such as Bolden, supra. Strong racial
polarization was mot found in this case. The Memorandum Opinion
found only "some evidence of polarization", a conclusion consistent
with the testimony of Dr. Taebel, who traced all elections in the

70's and concluded that "very little, almost insignificant polarized
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voting" based on Dr. Johnson's own data. Tr. 2270-2271

Wealth or lack of campaign contributions was not shown to be
related to minority status of the candidate. Nearly all admitted
receiving contributions and assistance from the majority community.
Some received more than losing white candidates. Some white
candidates received less. Exh. D41-Di4.

The effectiveness of the minority candidates belies the
inferences. Mr. Richards (Black) in 1970 ran third in a five
candidate race, far beyond two white candidates on the ballot,
even in the white precincts! In 1972 he did better across all
precincts. In 1974 Mr. Cleveland (Black) ran second in a four
man race against three white candidates, receiving more votes
than the two losing white candidates combined. Ms. Mercado (Mex.-
Amer.) in 1978 received more votes than one white candidate even
across many of the so-called white key precincts. Stip. Exhibit "H".

There is no guarantee in practical politics that anyone may
quickly and surely reach election any more than there is constitu-
tional entitlement to election based on race. One does not
"will" election, it must be earnmed like any attainment. The Lubbock
"at large" system offers all credible candidates unlimited access
to the opportunity for success. It is not enough to contend that
the findings that the defeat of minority candidates could well be
attributed to lack of public identification, experience or other
non-racial factors as being based only on speculation not fact.

The fact is that the status of the prior candidate witnesses as
virtual un<nowns and political novices who wrote off a vast segment
of the voters was developed upon cross-examination from each. It

was developed that all were young, making an initial jump into
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city politics and with little, if any, prior exposure to the
electorate. The Trial Court's findings zs to access were proper,
and supported by a preponderance of the evidence.
B. Responsiveness

The cases of David v. Garrison, supra, and Hendrix v. Joseph,
supra, set forth the method to judge the level of responsiveness
of a particular form of government to the people. Responsiveness
is determined by (1-) provision of municipal services to neighborhoods
populated by minority group members, (2) distribution of municipal
jobs and appointments to various boards and commissions. The

Court in Bolden v. City of Mobile, Alabama, supra, went on to say

that these matters are determined by an examination of the facts
surrounding the particular case. We do not believe that Bolden
changed the methodology of approach in determining the presence
or absence of responsiveness.

Appellants claim that Ausberry v. City of Monroe, Louisiana,

456 F. Supp. 460 (W. D. LA. 1978), stands for the proposition
that the use of Federal funds does not demonstrate responsiveness.
This is an attempt to present in a ''sterile' manner a proposition
and to remove it from reality. The source of funds spent is
mport:.anc, but, likewise, the whole picture of the obligation
incurred through the expenditure of said funds is equally important.
It is clear from the testimony presented by the witnesses for the
Appellees that the City incurred significant liabilities at the
time that they expended the Federal funds herein complained about
by the Appellants. Indeed, even the expenditure of Federal funds
themselves demonstrates responsiveness to an acknowledged need of

the minorities.
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The Court at page 30 of its opinion stated that, after con-
sidering all of the evidence, "the Court is of the opinion that
the City of Lubbock and its elected officials are now, and have
been in the past decade, fully responsive to the particularized
needs of the minority communities in Lubbock." Such a finding,
based upon the Court's own statement of the consideration of all
of the evidence considered as a whole is one that cannot be

overturned in the absence of a finding that the trial court could

not permissibly find as it did. Brown v. Aggie and Millie, Inc., supra.

The Appellants cite Graves v. Barnes, 343 F. Supp. 704 (W.
D. Tex. 1972) for the proposition that there is a history of
discrimination against Mexican-Americans in Lubbock County.
Clearly, that statement speaks to the County government and not
to the responsiveness of the City of Lubbock. The City of Lubbock
was not a party to that suit, and any such findings should not be
held as binding against the City, in view of the affirmative
testimony elicited from the witnesses in this case, clearly
showing the responsiveness of the City of Lubbock to the needs of
the minority communities.

Appellants only now stress that responsiveness is not the
controlling or decisive element in this cause. That is correct
legally and has always been so.. But the four primary factors of
dilution can not practically be ''sorted" into neatly separated
stacks. The attitudes and efforts under "'responsiveness" also
give insight into the true attitudes and efforts and effects
under the other primary areas of inquiry as well.

The only substantive reason or justification for judicially
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imposed change in any case is where the existing system has in
fact failed by its actual violation of constitutional precepts
Hunicipal Services

Has the City of Lubbock been responsive to the needs and
aspirations of the minority citizens? Yes, by the very examples
of facilities and services actually raised by the witnesses for
the Appellants.

We might question whether parks and activities related
thereto were the priority area for judgment of the performance of
the City, but this was the area chosen for complaint by the most
significant number of the Appellants' witnesses.

They claim initially, that the City never provided the
minority areas anything. Yet Def. Exh. D6 through D11 overwhelmingly
belie that contention. When "minority areas" (38% or more minority
population) which composed only 25.13% of the total City population
are shown to geographically enjoy 76.26% of the developed parks

in the City of Lubbock, the inference of neglect from the witnesses

rapidly loses substance. Def. Exh. D6. When this disproportionate
advantage continues without exception through Renovation and New
Construction (Parks), Senior Citizens Activity Sites, Summer
Nutrition Sites, Community Centers, Swimming Pools, Wading Pools,
Youth Pools, Supervised Summer Recreation Programs, Volleyball
Courts, Basketball Courts, Tennis Courts, Playgrounds, Party
Houses, Park Shelters, Picnic Units, Baseball Diamonds, Softball
Fields, Football Fields (flag), Fishing Docks and Piers and Golf
Course, the inference of neglect becomes ludicrous!

This same status of equal, and almost always better than
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equal treatment for "minority influenced," "minority," "Black"
and "Mexican-American" areas continued unabated through the

record. (1)

This reflection of responsiveness included: Municipal
Facilities, Def. Exh. D11; libraries and bookmobile sites and
services, Def. Exh. D12; fire station locations and five minute
response zones, Def. Exh. D13; fire department responses, Def. Exh.
Dl4; police responses, Def. Exh. D15; signal and traffic lighting,
etc., Def. Exh. D16; Urban Renewal Projects and expenditures, Def.
Exh. D17; Community Development funding, etc., Def. Exh. D18,

D19, D20, D21, D22 and D23; bus routes and ridership surveys, Def.
Exh. D25, D26 and D27; paving improvements, Def. Exh. D28; water
distribution, Def. Exh. D29; Sanitary sewers, Def. Exh. D30;

street paving, Def. Exh. D31; water distribution, Def. Exh. D32;

sani:ur; sewer lines, Def. Exh. D33; and storm sewers, Def. Ixh. D34.

Other city services, activities and facilities poured across
" the record during the presentations of 21 witnesses for the
Appellees and with substantial frequency upon cross-examination

of Appellants' witnesses. Sensing, that their first inference of

(1) By stipulation the parties defined terms of reference for use
in trial. These definitions are included in stipulations 16,
17, 18, 19, 20 and 21, and visually defined in Stipulation
Exhibit "B". 1In summary this was based upon 1970 Census data
broken down by census tract. As stipulated, "Minority Influ-
enced Areas" included those identified census tracts in which
at least one of the minorities exceeded their City wide
percentage of population by any percentage. '"Minority Areas"
included those identified census tracts in which either min-
ority alone, or both combined, constituted at least 387 of
the population in such tract. "Black Areas" included those
identified census tracts in which the Blacks alone exceed 387%
of the population in such tract. 'Mexican-American Areas"
included those identified census tracts in which Mexican-
Americans exceed 38% of the 1970 census population. Census
Tract 9 was treated as either a "Black Area" or a '"Mexican-
American Area'". Stipulation Exhibit "B" best reflects the
geographical distribution and meaning of these phrases.
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neglect might be subject to question, the next bloc of Appellants'
witnesses modify the inference, stating that which the minorities
have received in response to their needs and demands have come in
recent years, only from Community Development funds and only
after this case was filed.

Here again the inference of neglect was factually destroyed.
From the witness Alford, as but one example on the record, without
contest or challenge, we learned that one of seven parks acquired
in the 1920's was in a then minority area, one of nine in the
1930's, two of nine in the 1950's, two of ten in the 1960's and
seven of twenty-one in the 1970's. Indeed, of the twelve park
sites acquired in and since the 1975 creation of the Community
Development program, only one park has been acquired out of
Community Developmert funds. This time-table of park acquisition
also discredits the inference that this pending suit served as
any "prod" to the activities of the City. Tr. 1743-1750.

Witness after witness for the Appellants admitted their
unfamiliarity with the actual numbers of facilities and services
even after they had characterized them as inadequate.

They stressed in their testimony Arnett-Benson, Guadalupe
and black census tract 12.02, but upon the charts these specific
areas glisten with symbols reflecting the services and facilities
provided by the City. They reveal also visually and graphically
the fact that no other areas of the City of equivalent size enjoy
even a fraction of such services and facilities.

Only from Community Development funds? Witness Alford

testified to the expenditure of approximately 45% of the bond,
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general tax revenue and revenue sharing contributions to park
funds in these same minority areas and in addition to Community
Development and other federal funding. Tr. p. 1754. Witness
Wahl and D31 through D34 reveal this same enjoyment by the minority
areas of a fair share or greater of facilities financed from
other than C.D. funds such as street paving, water lines, sanitary
sewer lines and storm sewer improvements. The same witness and
D29 and D30 show a trunk water and sewerage system as adequate to
ultimate development as present in the minority areas as any
other area of the City, and existing long before this lawsuit was
filed!

At one point Appellants claim that streets, water lines,
lights, sewer lines, etc., are purchased out of tax and bond
funds in white areas but only out of C.D. and other federal funds
in minority areas. This is a misstatement of the record. These
facilities were shown to be so-called "new sub'" projects, that is, the
developer pays a deposit or puts up the facility and then recovers
his costs from this first buyer of the developed property. Tr. 1986-
1988, This is true for all areas of Lubbock. The citizen pays
directly and this method accounted for the construction of substantially
all thése types of facilities in the majority areas apart from
governmental funding. Other methods of paying such an assessment
program and resolution paying (Tr. 1991-1992) 90% paid by the
landowner and only 10% by the City; all these are also available
to minority areas. Federal funds are used in the minority areas

in addition to these other procedures.

It should be kept in mind that C.D. funds are designed
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primarily for low sr moderate income families not specifically
minorities. Tr. 1932, 1933 and 1935. 1970 census data shows
such families to reside in all areas of Lubbock. Stip. MY,

The recognition of the needs and aspirations of the minority
area continues from massive examples such as C.D., Urban Renewal
and Canyon Lakes, down to the more mundane services such as
library services, bus line subsidy, animal pound, fire responses,

police responses, etc. 1In each case almost without exception,

‘the needs of those minority areas at least in proportion to

population is met or normally exceeded. What dictated those
services and facilities? Witness Cunningham answered that each
was in response to the request of the citizens'! Tr. 2133.

These daily mundane activities of the City of Lubbock are
perhaps more indicative of its concern than the more spe;tacular
activities. It is easy to do the "grand" for there is glory
there, credit to be claimed and its absence easily recognized.
To day by day deliver the services that win no plaudits and
make no headlines, as the City of Lubbock under the direction of
its "at large" council has historically done, is the basis for a
true judgment of motives.

Does the memory of past discrimination keep the minority
citizens from coming forward with requests? Almost without
exception the minority witnesses had been to city hall, repeatedly
and usually successfully. Most had participated by service on
boards or commissions. They allege a "mental barrier" yet their
own actual conduct and experience disprove it.

Are minorities "conditioned" by the so-called early "reputa-
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tion" the Lubbock area is supposed to have had among the Mexican-
Americans? One need only compare the growth of the Mexican-
American population as reflected between the 1960 and 1970 census
to factually doubt how significant such '"reputation' could possibly
have been. That the Mexican-American chose in such numbers
during that period to make Lubbock their home is a fact, a vote
of free choice, not any support for an inference of ''conditioning."

The same census figures show a dispersal of minority citizens
out of the old minority areas throughout the entire City. School
attendance figures since 1970 wpuld strongly persuade that the
migration is accelerating. Stip. 'NN", "00", "PP" and '"QQ".

Consistent approval by minority precincts of proposed bond
propoﬁitions also indicates that the aims of the City and the
minority areas followed a common goal. Massive approval'in the
Black precincts are highly significant. Def. Exh. D 37.

Would running 10 buses to the Health Department each day to
serve a total of less than 20 riders show concern by the City?
Or utter fiscal mismanagement? Could the Health Department do
more? Certainly it could, but what cities in Texas under either
"ward" or "at large" of comparable size are really doing better.
Lubbock ranked llth in Texas in expenditures last year and this
was before the 387 increase. Appellants condemn us for mnot
unilaterally repealing Vernon's Ann.Civ.St., Art.4494q, an act
relating to the creation of the Lubbock County Hospital District

which in Sec. 18 thereof provides that this separate entity from
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city control shall be deemed to have assumed full responsibility

for the furnishing of medical and hospital care for the needy and
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indigent, and neithér Lubbock County ror any city therein "shall
after the creation of such hospital district levy any tax for
hospital purposes."

Housing? The federal govermment nas virtually taken over
this area, and minorities occupy substantially all of the public
housing units available. The limitations of the Texas Constitution
against the ''donation' of public funds and "lending of credit" by
the governmental entity eliminates the personal benefit level of
assistance apparently favored by Appellants, Art. III, §52, Texas
Constitution.

Appellants state that the minorities are "relegated to the

oldest and most dilapidated housing projects. This is a misstatement.

There is no testimony whatsoever in the record of assignment or
"relegation'" by race. In fact testimcny shows that there‘were no
restrictions on the Urban Renewal relocations with which he was
involved. Tr. 153. Minority areas received the first housing
units and by virtue of that fact the two oldest are in minority
areas. (Tr. 108).

The same witness felt that the newer units were not effective
to minority needs because they were far from minority areas.
(Tr. 111); yet subsequently admitted the existence of federal
restrictions against placing such housing units in minority
areas. Tr. 129-130. He also acknowledged that the public housing
situation is not a sole burden on minorities but hits all low
income families of all races. Tr. 138. It was further developed
that the goals submitted by the City of Lubbock to the U.S.

Department of Housing and Urban Development over the last two
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years was for 172 r.lewly constructed units. Tr. p. 141.

Of some 480 low income housing units 278 are occupied by
Black households and 130 by Mexican-American houscholds, Tr. 137, the
result is that minority citizens have the benefit of 85% of the
public housing units available! It takes rather tormented logic
to reach racially motivated non-response from all this.

They call Canyon Lakes a federal money project and ignore
the massive local bond funds in the amount of $2,800,000.00 for
Canyon Lakes approved by the citizens as Prop. 4. Stip. "TT".

They question findings as .to the City's obligations upon
acceptance of C.D. funds and would lead you to believe the only
local burden was in providing some office furniture and a little
lpnce.. The evidence shows more accounting, data processing,
rent, utilities, legal services, etc., and this is only i:he start
for once the project is completed then the full costs of staffing,
operation, heating, cooling, repairs, maintenance and upkeep, all
the costs of operation fall to the sole burden of the City. Tr.
1880-1883.

They belittle in-kind credits but never quite bother to ex-
plain how if you build a minority-responsive facility and claim a
grant credit you have done a more reprehensible act than putting
the money in a pot first and then building the same facility out
of the combined pot. In either event the same number of local
dollars are spent and the same facility is constructed!
